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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Parliament’s Standing Orders provide, among other things, for members to 
consult on a draft proposal for a Bill (or to provide reasons why such consultation 
was not necessary) prior to submitting a final proposal.  The final proposal also 
needs to obtain the support of at least 18 members, drawn from at least half of the 
parties or groups represented on the Parliamentary Bureau. In addition to the 
requirement for significant cross-party support, a Bill cannot be introduced if the 
Scottish Government indicates that either it or the UK Government intends to initiate 
legislation to give effect to the final proposal within a defined time period.   
 
Draft proposals for the Bill were initially developed by Alex Neil, whose consultation 
took place between 14 January 2008 and 14 April 2008. Mr Neil was appointed as 
Minister for Housing and Communities in February 2009. As a member of the 
Scottish Government, under Rule 9.14.1 of Standing Orders, he was not able to 
progress his proposal for a Bill. Christine Grahame then replaced Mr Neil as Member 



  

 

in Charge of the Bill. In accordance with Rule 9.14.3 of the Standing Orders, the 
Member in Charge lodged a statement of reasons why a further consultation on the 
proposed Bill was not necessary. At its meeting on 1 April 2009, the Local 
Government and Communities Committee agreed that no further consultation was 
required on the proposal for a Bill. 
 
Christine Grahame’s final proposal received support from 33 members (including the 
required degree of cross-party representation). The Scottish Government did not 
give an indication as described above. Christine Grahame, therefore, obtained the 
right to introduce the Bill which is the subject of this volume.  
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ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 29-EN.  A Policy Memorandum is printed separately as SP Bill 29-PM. 
 
 
 
 

Control of Dogs (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
 
An Act of the Scottish Parliament to make further provision for the control of dogs; to amend the 
Dangerous Dogs Act 1991; and for connected purposes. 
 
 

Service and content of dog control notice 

1 Serving of dog control notice 

(1) If— 5 

10 

15 

20 

25 

(a) it comes to the attention of an authorised officer that a dog has, on at least one 
occasion after this section has come into force, been out of control, the officer 
may serve on the proper person a written notice (to be known as a “dog control 
notice”) requiring the person to bring and keep the dog under control, 

(b) a court makes a requirement under section 5(4) or a case is remitted under section 
9(3), an authorised officer is to serve such a notice (or as the case may be a further 
such notice) on the proper person. 

(2) It is immaterial, for the purposes of subsection (1)(a), that on the occasion in question 
(or as the case may be on either, any or all of those occasions) some person other than 
the proper person was in charge of the dog.  

(3) For the purposes of this Act, a dog is out of control if— 

(a) it is not being kept under control effectively and consistently (by whatever means) 
by the proper person, and 

(b) its behaviour (or, irrespective of its behaviour, its size and power) give rise to 
reasonable— 

(i) alarm, or 

(ii) apprehensiveness, 

on the part of any individual. 

(4) The apprehensiveness mentioned in subsection (3)(b)(ii) may be as to (any or all)— 

(a) the individual’s own safety, 

(b) the safety of some other person, or 

(c) the safety of an animal other than the dog in question. 

SP Bill 29 Session 3 (2009) 
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(5) In this Act, references to the “proper person”, in relation to any dog, are to— 

(a) its owner (or, if its owner has not attained the age of 16 years, a person who has 
parental responsibilities in relation to its owner), or 

(b) if either— 

(i) it is not apparent, after reasonable inquiry, to the authorised officer who the 
dog’s owner (or the person having parental responsibilities in relation to its 
owner) is, or 

5 

10 

15 

20 

25 

30 

35 

40 

(ii) it appears to the authorised officer that the circumstances are such that it 
would not be reasonable to serve a dog control notice on the dog’s owner 
(or on the person having such parental responsibilities), 

any person who has attained the age of 16 years and who appears to the authorised 
officer to have day-to-day charge of the dog. 

(6) In this Act references to an “authorised officer” are to an officer appointed for the 
purposes of this Act by a local authority; and each local authority must appoint at least 
one such officer. 

(7) In appointing any person to be such an officer a local authority are to satisfy themselves 
that the person is skilled in the control of dogs and has the capacity to instruct and 
advise others in matters relating to the control of dogs. 

(8) A dog control notice is not to relate to more than one dog. 

 
2 Content of dog control notice 

(1) In addition to the requirement mentioned in subsection (1) of section 1, a dog control 
notice is to require— 

(a) that the proper person (in this and the following provisions of this Act referred to 
as “P”)— 

(i) comply with the terms of the notice to the satisfaction of the local authority 
which has the duty of monitoring its effectiveness and enforcing it, and 

(ii) on changing name or address, notify the authority of the change in 
question, 

(b) that, within 14 days after the effective date, either— 

(i) an electronic transponder be duly implanted in the dog as a means of 
identifying the animal and P, or 

(ii) P satisfy the local authority (by providing such information to them as they 
may require) that such a transponder was duly implanted in the dog before 
the notice was served and already constitutes a means of identifying the 
animal and P, 

(c) that, on an electronic transponder being implanted by virtue of paragraph (b)(i), P  
inform the local authority that it has been implanted and by whom, and 

(d) that P or an entrusted person be present and in charge of the dog whenever it is in 
a place to which the public have access. 

(2) In paragraph (b) of subsection (1), the references to an electronic transponder being duly 
implanted are to its being implanted by a person who in the opinion of the local 
authority is appropriately qualified to carry out such an implant. 
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(3) In paragraph (d) of subsection (1), the reference to an entrusted person is to a person 
who— 

(a) has attained the age of 16 years, 

(b) has for the time being been entrusted by P with charge of the dog, 

(c) has been made familiar by P with the requirements of the dog control notice, and 5 

10 

15 

20 

25 

30 

35 

(d) is willing and able to comply with those requirements. 

(4) A dog control notice may specify other steps P is required to take, being steps which in 
the opinion of the authorised officer— 

(a) must be taken if the dog is to be brought and kept under control, or 

(b) would be conducive to its being brought and kept under control; 

and in specifying any such step the notice may specify a date by which it is to be taken. 

(5) Subsection (4) is subject to sections 5(6) and 9(4). 

(6) Steps specified by virtue of subsection (4) (or of subsection (6) of section 5 or 
subsection (4) of section 9) may, without prejudice to the generality of the subsection in 
question, include any or all of the following— 

(a) muzzling the dog whenever it is in a place to which the public have access, 

(b) keeping the dog on a lead whenever it is in such a place, 

(c) if the dog is male, neutering it, 

(d) keeping the dog away from a place, or category of places, specified in the notice, 
and 

(e) P, with the dog, attending and completing a course of training in the control of 
dogs (being a course which may, but need not, be specified in the notice). 

(7) The Scottish Ministers may by order— 

(a) amend any paragraph of subsection (1) or (6) (including any paragraph added by 
virtue of paragraph (b) or (c) of this subsection), 

(b) amend subsection (1) by adding a further requirement, or 

(c) amend subsection (6) by adding a further example of a step which might be 
specified in a dog control notice.    

(8) A dog control notice must include— 

(a) the date on which it is served and a statement that the order comes into effect on 
that date,  

(b) the name and address of P, 

(c) a description of, and information regarding, the dog, 

(d) the reason for the authorised officer concluding that the dog has been out of 
control (including a description of the circumstances on the basis of which the 
officer has come to that conclusion), and 
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(e) the information that— 

(i) section 3 of this Act provides for an appeal against a dog control notice or 
against a term of such a notice, 

(ii) section 7 of this Act provides for the discharge or variation of a dog control 
notice, 5 

10 

15 

20 

25 

30 

35 

(iii) section 9 of this Act provides for any dog which continues to be out of 
control, and 

(iv) it is an offence under section 5 of this Act to fail to comply with a dog 
control notice.  

(9) A dog control notice may include such other matter as the local authority think fit 
provided the inclusion is consistent with any order under subsection (10). 

(10) The Scottish Ministers may by order prescribe a form for a dog control notice. 

(11) Different provision may be made under subsection (10) for different cases or for 
different classes of case. 

(12) The date mentioned in subsection (8)(a) is referred to in this Act as the “effective date”. 

 
Appeal against dog control notice 

3 Appeal against dog control notice 

(1) P may by summary application appeal to the sheriff against (either or both)— 

(a) a dog control notice served by virtue of paragraph (a) of section 1(1), 

(b) a term of such a notice; 

and the decision of the sheriff is final. 

(2) On any such appeal, the sheriff may on the application of P suspend the effect of the dog 
control notice, or of any term of that notice, pending a decision in the appeal. 

(3) On any such appeal, the sheriff may— 

(a) uphold or discharge the notice or term appealed against, 

(b) in the case of an appeal under paragraph (a) of subsection (1), decline to discharge 
the notice but discharge or vary a term of the notice, 

(c) in the case of an appeal under paragraph (b) of that subsection— 

(i) decline to discharge the term appealed against but vary it, 

(ii) whether or not the term appealed against is discharged or varied, discharge 
or vary any other term of the notice. 

(4) Without prejudice to the generality of subsection (3), variation of a term of the notice 
may include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of section 
2(4), 

(b) substituting a date for that by which a step is to be taken. 
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Monitoring and enforcing dog control notices 

4 Duty of local authority to monitor effectiveness of and to enforce dog control notice 
etc. 

(1) A local authority are— 

(a) to monitor the effectiveness of, 5 

10 

15 

20 

25 

30 

35 

(b) to enforce, and 

(c) to record (and may from time to time update) such information as the Scottish 
Ministers may, for the purposes of section 8, require as regards,  

any dog control notice served by an authorised officer appointed by the authority. 

(2) When a local authority update information under subsection (1)(c), they are to inform P 
accordingly.   

(3) A local authority are to co-operate with the police and with other local authorities in all 
matters relating to the control of dogs and arising under or by virtue of this Act, the 
Dogs Act 1906 (c.32) or the Dangerous Dogs Act 1991 (c.65). 

(4) The Scottish Ministers may, in relation to information held by a local authority by virtue 
of subsection (1)(c), by order— 

(a) permit the authority to share, for the purposes of this Act, that information with 
other local authorities, Scottish Ministers and the police, and 

(b) permit or require any person to be given access to that information (or to some 
part of that information) for research purposes. 

 
Failure to comply with dog control notice 

5 Failure to comply with dog control notice 

(1) If P fails to comply with a dog control notice, then P commits an offence and is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(2) Where P is convicted of an offence under subsection (1), the court (either or both)— 

(a) may make an order disqualifying P from owning or keeping a dog during such 
period as the court thinks fit, 

(b) where the court considers that the dog in respect of which the offence was 
committed is dangerous, may make an order— 

(i) appointing a person to undertake the dog’s destruction, and 

(ii) requiring that it be delivered up for that purpose. 

(3) Whether or not P is so convicted, the court may discharge the dog control notice. 

(4) If the court does so, it may impose a requirement that P be subject to a further dog 
control notice, served by the local authority. 

(5) Except that subsection (4) does not apply if, in the case of a conviction, an appointment 
is made under subsection (2)(b)(i). 

(6) In imposing a requirement under subsection (4), the court is to direct that the further dog 
control notice include (in place of any that might be specified by virtue of section 2(4)) 
such steps, to be taken by P, as are set out in the direction. 

7
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(7) Where P is convicted of an offence under subsection (1), then for the purposes of any 
appeal under the Criminal Procedure (Scotland) Act 1995 (c.46) an order under 
paragraph (a) or (b) of subsection (2) is to be treated as a sentence, as is— 

(a) any requirement imposed under subsection (4), and 

(b) any direction given under subsection (6). 5 

10 

15 

20 

25 

30 

(8) Even where P is not so convicted, P may appeal to the High Court against— 

(a) any requirement so imposed, and 

(b) any direction so given. 

 
Discharge or variation of dog control notice 

6 Discharge or variation of dog control notice at instigation of local authority 

(1) A local authority may at their own instigation, at any time other than when an 
application under section 7 is pending— 

(a) discharge a dog control notice they are monitoring, or 

(b) on obtaining the agreement of P, amend any such dog control notice. 

(2) On a dog control notice being discharged under paragraph (a) of subsection (1), the local 
authority are to advise P accordingly. 

 
7 Discharge or variation of dog control notice on application of person on whom it 

was served 

(1) P may apply at any time to the local authority which has the duty of enforcing a dog 
control notice for the notice to be discharged or varied. 

(2) An application under subsection (1) is to contain a written statement as to the grounds 
on which the application is based. 

(3) The grounds on which an application to discharge the order may be based are— 

(a) that the dog to which the notice relates has died, 

(b) that P no longer has day-to-day charge of the dog, 

(c) that the dog is no longer out of control, or 

(d) that the circumstances are otherwise such that it would be unreasonable not to 
discharge the order. 

(4) Where the grounds on which the application is based include such grounds as are 
mentioned in paragraph (b) of subsection (3), the statement must include the name and 
address of the person who for the time being has day-to-day charge of the dog. 

(5) If the local authority decline to grant the application, P may by summary application 
appeal to the sheriff. 

(6) The decision of the sheriff on an appeal under subsection (5) is final. 
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Scottish dog control database 

8 Scottish dog control database 

(1) The Scottish Ministers, after consultation with local authorities in Scotland and with 
such other persons as the Scottish Ministers think appropriate, may by order provide— 

(a) for the establishment, maintenance, operation, management and control of a 
national database of dog control notices, and 

5 

10 

15 

20 

25 

30 

35 

(b) for the appointment of a database operator (that is to say, of a person to exercise 
functions in relation to the establishment, maintenance, operation, management 
and control of that database). 

(2) Any database established under subsection (1) is to be known as the “Scottish dog 
control database”. 

(3) Without prejudice to the generality of subsection (1), the order may— 

(a) specify information which must or may be entered in the database, 

(b) permit or require any person to be given access to the database (or to some part of 
the database) for research purposes, 

(c) specify the length of time for which information so entered must or may be 
retained, 

(d) provide for the cancellation or variation of information entered in the database, 

(e) provide technical specifications for the database, 

(f) provide for the security of the database, 

(g) permit a local authority to disclose information for inclusion in the database, 

(h) permit a local authority to share, for the purposes of this Act, the information so 
disclosed with other local authorities, Scottish Ministers and the police, 

(i) require the submission to the database operator by a local authority of information 
as respects their area (including the form in which, and time within which, the 
information is to be so submitted), and 

(j) require that a local authority meet such other requirements in relation to the 
database as may be specified in the order. 

 
Dangerous or unresponsive dogs 

9 Dangerous or unresponsive dogs 

(1) This section applies where it appears to an authorised officer that, in relation to a dog 
which is out of control and dangerous, serving a dog control notice (or a further dog 
control notice) would be inappropriate. 

(2) The local authority may by summary application apply to the sheriff for an order— 

(a) appointing a person to undertake the dog’s destruction, and 

(b) requiring that it be delivered up for that purpose. 

(3) If the sheriff declines to make an order under subsection (2), the case may, if the sheriff 
thinks fit, be remitted to the local authority for a dog control notice (or a further dog 
control notice) to be served. 

9
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(4) In so remitting the case, the sheriff is to direct that the dog control notice include (in 
place of any that might be specified by virtue of section 2(4)) such steps, to be taken by 
P, as are set out in the direction. 

(5) Where an order is made under subsection (2) the sheriff may (under this subsection) 
make a further order disqualifying the dog’s owner from owning or keeping a dog 
during such period as the sheriff thinks fit. 

5 

10 

15 

20 

25 

30 

35 

(6) The decision of the sheriff  principal on any appeal against— 

(a) an order under subsection (2) or (5), 

(b) a remittal under subsection (3), 

(c) a direction under subsection (4), or 

(d) a declinature to make such an order or remittal, 

is final. 

(7) On an appeal under subsection (6), the sheriff principal may— 

(a) uphold or discharge an order, remittal or direction appealed against, 

(b) uphold a declinature appealed against or reject that declinature and remit the case 
to the sheriff for an order to be made under subsection (2), 

(c) in the case of an appeal under paragraph (a) of subsection (6), decline to discharge 
the order but discharge or vary a term of the order, or 

(d) in the case of an appeal under paragraph (c) of that subsection, decline to 
discharge the direction appealed against but discharge or vary a step set out in the 
direction. 

(8) Without prejudice to the generality of subsection (7), variation of a term or step may 
include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of 
subsection (4), 

(b) substituting a date for that by which a step is to be taken. 

 
10 Amendment of Dangerous Dogs Act 1991 

In section 3(1) of the Dangerous Dogs Act 1991 (c.65) (keeping dogs under proper 
control), for the words “a public place” there is substituted “any place (whether or not a 
public place)”. 

 
Disqualification from owning or keeping dog: further provision 

11 Disqualification from owning or keeping dog: further provision 

(1) A person who fails to comply with an order under section 5(2)(a) or 9(5) commits an 
offence and is liable on summary conviction to a fine not exceeding level 3 on the 
standard scale. 
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(2) Subsection (3) applies where a person has been disqualified by virtue of— 

(a) section 5(2)(a), or 

(b) section 9(5), 

from owning or keeping a dog and at least one year has elapsed since the 
disqualification was imposed. 5 

10 

15 

20 

25 

30 

35 

(3) The person may, in such manner as may be prescribed by rules of court, apply to the 
court which imposed the disqualification for the disqualification to be discharged. 

(4) If, on such an application by a person disqualified by virtue of section 5(2)(a), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the High Court. 

(5) If, on such an application by a person disqualified by virtue of section 9(5), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the sheriff principal. 

(6) The decision of the sheriff principal on an appeal under subsection (5) is final. 

 
General 

12 Interpretation 

In this Act— 

“authorised officer” has the meaning given by section 1(6), 

“dog control notice” has the meaning given by section 1(1), 

“effective date” has the meaning given by section 2(12), 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“proper person” has the meaning given by section 1(5) (and “P” is to be construed 
in accordance with section 2(1)(a)), and 

“summary application” has the meaning given by section 3(p) of the Sheriff 
Courts (Scotland) Act 1907 (c.51). 

 
13 Minor and consequential amendments 

Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect. 

 
14 Repeals 

The enactments mentioned in the first column of schedule 2 to this Act are repealed to 
the extent specified in the second column of that schedule. 

 
15 Saving 

Nothing in this Act affects proceedings arising out of a dog’s being out of control on an 
occasion before the date on which this section comes into force. 
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16 Orders 

(1) Any power conferred by this Act on the Scottish Ministers to make an order— 

(a) is exercisable by statutory instrument, and 

(b) may be exercised so as to make different provision for different cases or for 
different classes of case. 5 

10 

(2) A statutory instrument containing an order under this Act is not made unless a draft of 
the statutory instrument containing the order has been laid before, and approved by a 
resolution of, the Parliament. 

(3) Except that an order under section 2(10) is subject to annulment in pursuance of a 
resolution of the Parliament.  

 
17 Short title and commencement 

(1) This Act may be cited as the Control of Dogs (Scotland) Act 2009. 

(2) The provisions of this Act, except this section, come into force at the end of the period 
of 6 months beginning with the date of Royal Assent. 
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Schedule 1—Minor and consequential amendments 
 

SCHEDULE 1 
(introduced by section 13) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

 
Dogs Act 1906 (c.32) 

1 In section 1(4) of the Dogs Act 1906 (dealing with a dog which has injured cattle or 
poultry or has chased sheep), for the words “section two of the Dogs Act, 1871,” there is 
substituted “section 9 of the Control of Dogs (Scotland) Act 2009”. 

5 

10 

15 

20 

25 

 
Dangerous Dogs Act 1991 (c.65) 

2 (1) The Dangerous Dogs Act 1991 is amended in accordance with this paragraph. 

(2) In section 3 (keeping dogs under proper control)— 

(a) subsection (3) is repealed, 

(b) in subsection (4)— 

(i) the words “or (3)” are repealed, and 

(ii) for the words “either of those subsections” there is substituted “that 
subsection”, and 

(c) subsections (5) to (7) are repealed. 

(3) In section 4(1) (destruction and disqualification orders) the words “or (3)” are repealed 
in both places where they occur. 

(4) In section 4A (contingent destruction orders), in each of subsections (1)(a) and (4), the 
words “or (3)” are repealed. 

(5) In section 5 (seizure, entry of premises and evidence)— 

(a) in subsection (1)(c), for the word “one” there is substituted “a dog”, and 

(b) after subsection (1) there is inserted— 

“(1A) A constable may seize any dog not in a public place (whether or not a dog to 
which that section or such an order applies) which appears to him to be 
dangerously out of control.”. 

 

SCHEDULE 2 
(introduced by section 14) 

REPEALS 

 Enactment Extent of repeal 
 
 
 
 

 
Dogs Act 1871 (c.56) 
 
Dangerous Dogs Act 1989 (c.30) 
 

 
The whole Act. 
 
The whole Act. 

30 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Non-Executive Bills Unit on behalf 
of Christine Grahame MSP, the member in charge of the Bill. They have been prepared in order 
to assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill 
and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given. 

SUMMARY AND BACKGROUND TO THE BILL 

4. The Bill modernises the law on control of dogs. It enables local authorities to impose 
measures on the owner, or the person in charge, of a dog where that person has failed to keep the 
dog under control. It also extends the liability of a person where a dog is dangerously out of 
control under the Dangerous Dogs Act 1991 to all places, not only public places.    

5. The Bill repeals the Dogs Act 1871 (“the 1871 Act”). Section 2 of that Act enables a 
court to make an order that a dog has to be kept under control by the owner or destroyed 
following a complaint that it is dangerous and not kept under proper control. The Bill replaces 
requirements under the 1871 Act with a new regime of dog control notices which can be issued 
by local authorities without application to the courts. The Dangerous Dogs Act 1989, which 
extends and supplements the 1871 Act, is also repealed.   

6. The Bill also amends the Dangerous Dogs Act 1991 (“the 1991 Act”) to make it an 
offence to allow a dog to be dangerously out of control in any place, whether public or private. 

COMMENTARY ON SECTIONS 

Section 1: Serving of dog control notice 

7. Section 1 enables an officer of a local authority appointed for the purposes of this Act 
(“authorised officer”) to serve a written notice (“dog control notice”) on a person where that 
person is failing to keep a dog under control. Such a notice requires that a person brings and 
keeps the dog under control.  

8. Subsection (1)(a) provides that an authorised officer may serve a dog control notice if it 
comes to the attention of the authorised officer that a dog has been out of control. A notice can 
be served where the authorised officer has witnessed a dog which is out of control, or has 
received information that a dog is out of control. It will be a matter for the authorised officer to 
consider whether it is appropriate to serve such a notice.  

 2  

16



These documents relate to the Control of Dogs (Scotland) Bill (SP Bill 29) as introduced in the 
Scottish Parliament on 22 June 2009 

 
 

                                                

9. Subsection (1)(b) requires that a dog control notice is served by an authorised officer 
where the sheriff has remitted the case to the local authority to serve such a notice under section 
9 (dangerous and unresponsive dogs) and where the court requires that the notice is served under 
section 5 (failure to comply with a dog control notice). In both cases the court will have decided 
that a notice or a further notice is required and the steps to be included in the notice. The 
authorised officer will, however, be required to serve the notice. The local authority will be 
responsible for the enforcement of the dog control notice.   

10. The notice is served on the “proper person”. Subsection (5) provides that the “proper 
person” if over the age of 16 is the owner of the dog. Where it is not clear who the owner is or it 
would be unreasonable to serve the notice on the owner, it would be the person who appears to 
have day to day charge of the dog. If under the age of 16, it is the person who has parental 
responsibilities for that person1. This enables the authorised officer to serve the notice on a 
person who appears to be in charge of the dog where, for example, the owner is in prison or 
serving overseas for long periods. 

11. Subsection (2) makes it clear that the proper person is responsible for the dog being kept 
under control at all times, even if they are not personally present.  

12. Subsection (3) makes provision as to when a dog is out of control. This requires both that 
the proper person is not keeping the dog under control effectively and consistently, and that the 
behaviour of the dog, or the size and power of the dog, gives rise to alarm or apprehensiveness 
on the part of any person. The two parts of the test require to be met. A dog which is large and 
powerful and which might otherwise cause alarm or apprehensiveness but is kept under control 
by the proper person is not out of control. Whereas a dog which may not be large or powerful but 
behaves in a manner which causes alarm or apprehensiveness and the proper person fails to 
control it effectively is out of control. The alarm and apprehensiveness must also be reasonable. 
This means that the behaviour of the dog and any resulting alarm or apprehensiveness will be 
viewed from an objective standpoint.  

13. Subsection (4) enables the apprehensiveness which may be felt by an individual to relate 
to their own safety, that of others or other animals.  

14. Subsection (6) requires that an authorised officer is appointed for the purposes of the Act 
and that every local authority must appoint at least one such officer. This could be a dog warden 
already employed by the local authority or another person such as an officer with a recognised 
animal charity.  

15. Subsection (7) requires that the authorised officer must be skilled in the control of dogs 
and able to instruct others on such matters.  

16. Subsection (8) provides that there must be one notice per dog. Therefore, if a proper 
person has charge of two dogs and both of those dogs are not being kept under control two 
separate dog control notices would be served. 

 
1 The Children (Scotland) Act 1995 (c 36) sets out who has parental responsibilities in relation to a child.   
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Section 2: Content of dog control notice 

17. Section 2 specifies additional requirements of a dog control notice to the requirement in 
section 1(1) to bring and keep under control. It also sets out the information which must be 
included in the notice and lists some indicative control measures.  

18. Subsection (1)(a) requires that the proper person (known from this section on as “P”) 
complies with the terms of the notice to the satisfaction of the local authority. It also requires that 
P notifies the local authority of any change of name or address. In terms of section 4(1), the local 
authority which appointed the authorised officer who issued the notice has the duty to monitor 
the notice.  

19. Subsection (1)(b) requires that the dog must be implanted with an electronic transponder 
(commonly known as a “microchip”). The electronic transponder will contain reference 
information, such as a number, which is unique to the dog. This number can then be associated 
with details of P using the details compiled to match the transponder reference information 
which will enable the dog to be correctly identified and the details of the P to be accessed.  

20. Where the dog is already fitted with a transponder another one need not be fitted provided 
the local authority is satisfied that it enables the dog and P to be identified. Subsection (1)(c) 
requires that the local authority is informed that the transponder has been implanted and by 
whom, and the local authority has to be satisfied that such a person is qualified to fit a 
transponder (subsection (2)). This would include, for example, a veterinary surgeon.       

21. P has to ensure that the transponder is implanted or satisfy the local authority that such a 
device is already fitted within 14 days of the effective date. The “effective date” is the date on 
which the dog control notice is served (subsections (12) and (8)(a)).   

22. Subsection (1)(d) requires that P or an entrusted person (defined in subsection (3)) is in 
charge of the dog at all times when it is in a place to which the public have access. P retains 
liability for the behaviour of the dog at all times (see section 1(2)). 

23. Subsection (3) defines an “entrusted person” as a person who is at least 16 years old and 
has for the time being been given charge of the dog. The entrusted person does not have any 
liability under this Act although they would be liable under the 1991 Act if they allowed a dog to 
be dangerously out of control. P should ensure the entrusted person is familiar with the 
requirements of the dog control notice, wishes and is able to comply with those requirements. 
This enables, for example, P to allow the dog to be taken for a walk by another person but 
ensures that P retains responsibility for the dogs behaviour.   

24. Subsection (4) enables an authorised officer to specify other steps that must be taken in 
addition to those set out in sections 1(1) and 2(1).  These steps may be the steps which the 
authorised officer considers necessary for the dog to be brought under control or the steps which 
may be helpful to achieve this. Subsection (6) provides a non-exhaustive illustrative list of such 
steps including muzzling the dog while in public and neutering the dog if male. This list is also 
illustrative for the purposes of steps which may be specified by a court under sections 9(4) or 
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5(6). These examples do not preclude authorised officers from imposing any other steps they 
consider necessary or appropriate. 

25. Subsection (5) reinforces that no steps can be added by the authorised officer where the 
notice is served under section 1(1)(b), as in that case the notice has been served and steps 
specified by virtue of a decision of a court under sections 9 or 5.  

26. Subsection (7) gives the Scottish Ministers the power to amend the requirements to be 
contained in a control notice set out in subsection (1) and to add to the list of requirements. A 
similar power is given to the Scottish Ministers to amend or add to the illustrative list of steps set 
out in subsection (6).  These powers are exercisable by statutory instrument and are subject to 
affirmative resolution procedure (section 16).  

27. Subsection (8) prescribes the information which must be included in a dog control notice. 
This includes the date upon which it is served, a description of the dog and the reason why the 
authorised officer considers that the dog is out of control. It also requires that the notice informs 
P of the rights of appeal and discharge and the penalty for non-compliance. Subsection (9) 
enables the local authority to include other relevant information. Subsection (10) gives the 
Scottish Ministers a power to prescribe the form of a dog control notice should they wish to 
standardise the style used. This power is exercisable by statutory instrument and subject to 
negative resolution procedure (section 16(1) and (3)).   

Section 3: Appeal against dog control notice 

28. Section 3 provides for an appeal against a dog control notice. Under subsection (1) P can 
appeal to the sheriff against the notice as a whole or a term of the notice where it is served by an 
authorised officer under section 1(1)(a) (where it comes to the attention of an authorised officer 
that a dog has been out of control). The appeal is by way of summary application2 to the sheriff 
whose decision is final.  

29. Subsection (2) gives the sheriff the power, on the application of P, to suspend the notice 
or any terms of the notice pending the appeal being determined.  

30. Subsection (3) sets out the powers of the sheriff on appeal which include discharging or 
varying the notice or any term of the notice and subsection (4) enables the court on appeal to 
specify additional steps to be taken.   

31. No appeal is provided for in this section against a notice served under section 1(1)(b) 
following the decision of a sheriff under section 9 (dangerous or unresponsive dogs) to remit the 
case. A person has an automatic right of appeal against a decision of the sheriff to impose the 
notice or any step of the notice to the sheriff principal under the relevant civil court procedure.3 
See paragraph 46 below.  Appeals under section 5 follow the usual criminal appeal process. See 
paragraphs 40 and 41 below. 

 
2 rule 1.4 of the Act of Act of Sederunt (Summary Applications, Statutory Applications and Appeals etc. Rules) 
1999 SI 1999/929 (S.65). 
3 Section 27 of the Sheriff Courts (Scotland) Act 1907 c. 51 
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Section 4: Duty of local authority to monitor effectiveness of and to enforce dog control 
notice etc. 

32. Section 4 places a duty on a local authority to monitor the effectiveness of and enforce all 
notices issued by authorised officers appointed by them. This will require ongoing monitoring of 
dog control notices to assess whether the steps specified are effective in bringing the dog under 
control.  

33. Subsection (1)(c) requires local authorities to record and update information in relation to 
dog control notices as may be required by Scottish Ministers under section 8 of the Bill. This 
information will include reference information relating to the details from the transponder as 
well as details about P. Under section 8, Scottish Ministers are given the power to set up a 
Scottish dog control database and to specify the information to be held therein. Subsection (4) 
gives the Scottish Ministers the power to allow local authorities to share this information with 
other local authorities, Scottish Ministers and the police and permit access to the information for 
research purposes prior to the establishment of any Scottish dog control database. This power is 
by order exercisable by statutory instrument and subject to affirmative resolution procedure 
(section 16(1) and (2)).   

34. Subsection (2) requires that where information is updated under subsection (1)(c), the 
local authority must advise P. This ensures that P is aware of the detail of all information being 
recorded about them under the Act.  

35. Subsection (3) places a duty on a local authority to cooperate with the police and other 
local authorities in relation to the control of dogs. This requirement to co-operate extends to 
matters relating to the control of dogs arising from the Bill, the Dogs Act 1906 or the 1991 Act. 

Section 5: Failure to comply with dog control notice 

36. Section 5(1) makes it a criminal offence to fail to comply with a dog control notice. 
Proceedings are by way of summary procedure with the proper person on conviction liable to a 
fine not exceeding level 3 on the standard scale (currently £1,000).  

37. On conviction, subsection (2)(a) gives the court power to issue a disqualification order 
banning P from owning or keeping a dog for such a period of time as the court sees fit.  

38. Subsection (2)(b) allows the court, on conviction, to order the destruction of the dog if it 
considers it is dangerous.  

39. Under subsection (3) the court is also given the power to discharge the dog control notice, 
whether or not the proper person is convicted. If it does discharge the notice, and the dog is not 
destroyed, it can require the local authority under subsection (4) to serve a further notice and that 
it include such additional steps it considers appropriate to bring and keep the dog under control. 
Subsection (6) makes it clear that these steps replace any which could be specified by the 
authorised officer under section 2(4). 

 6  

20



These documents relate to the Control of Dogs (Scotland) Bill (SP Bill 29) as introduced in the 
Scottish Parliament on 22 June 2009 

 
 

                                                

40. Subsection (7) provides that where P is convicted, a disqualification order or destruction 
order under subsection (2) or against any further control notice imposed under subsection (4) 
will be treated as a sentence under the Criminal Procedure (Scotland) Act 1995 for the purposes 
of making an appeal.  Such appeals are made to the High Court of Justiciary.   

41. Where P is not convicted, subsection (8) provides that an appeal against any notice or 
term of notice required under subsection (4) or (6) is made to the High Court of Justiciary. 

Section 6: Discharge or variation of dog control notice at instigation of local authority 

42. Section 6 enables a local authority to discharge or amend, with the agreement of P, a dog 
control notice. Such an action may not be taken when P has separately made an application for 
discharge or variation under section 7 of the Bill.  

43. The discharge could be made, for example, where the authorised officer is satisfied that 
the terms of the dog control notice have been complied with and the dog is now under control. 
Subsection (2) requires the intimation of any discharge to P. 

Section 7: Discharge or variation of dog control notice on application of person on whom it 
was served 

44. Section 7 provides P with the right to apply to the local authority to have the notice 
discharged or varied. In doing so, P under subsection (2) must state in writing why they believe 
discharge or variation is appropriate.  

45. Subsection (3) sets out the grounds on which the application can be based.  These include 
death of the dog, that the proper person no longer has day to day charge of the dog and that the 
dog is no longer out of control. Where the application is made on the ground that the proper 
person no longer has day-to-day charge of the dog, the applicant must under subsection (4) 
supply the details of the new person who has day-to-day charge of the dog. The application can 
also be made on the grounds that it would be unreasonable for the notice to remain in place.  

46. Subsection (5) allows the proper person to appeal to the sheriff where an application is 
refused. This is by way of summary application4 and the decision of the sheriff is final.  

Section 8: Scottish dog control database 

47. Section 8 gives the Scottish Ministers the power to establish a national database of dog 
control notices (“the Scottish dog control database”). The database is to hold information from 
all local authorities relating to dog control notices in Scotland.  

48. Subsection (1) provides that the power can be exercised only following consultation with 
local authorities and other appropriate stakeholders. Subsection (1)(a) limits the exercise of the 

 
4 rule 1.4 of the Act of Act of Sederunt (Summary Applications, Statutory Applications and Appeals etc. Rules) 
1999 SI 1999/929 (S.65). 
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power to the establishment, maintenance, operation, management and control of the database and 
subsection (1)(b) enables the appointment of a database operator.   

49. Subsection (3) provides an illustrative list of what an order under subsection (1) may 
include. For example, it can enable Scottish Ministers to permit or require a person to have 
access to the database for research purposes. Power is also given to enable information to be 
disclosed by local authorities for inclusion on the database and for that information to be shared 
with other local authorities, the Scottish Ministers and the police.  

50. In terms of section 16(1) and (2), the order making power under section 8 is exercisable 
by statutory instrument and subject to affirmative resolution procedure.   

Section 9: Dangerous or unresponsiveness dogs 

51. This section enables a summary application to be made to the sheriff by the local 
authority for an order destroying a dog. This is in circumstances where the dog is out of control 
and dangerous and serving a dog control notice (or further notice) would be inappropriate. It 
replaces the provisions of the 1871 Act. An application is made by the local authority.   

52. Under subsection (2) the sheriff can make an order appointing a person to destroy the dog 
and requiring that it is handed over for that purpose. If the sheriff refuses to make the order under 
subsection (2), the sheriff may send the case back to the local authority for a dog control notice 
to be served (subsection (3)). Such a notice can include steps which the sheriff considers 
appropriate for P to take for the dog to be brought under control. Subsection (4) makes it clear 
that these steps replace any which could be specified by the authorised officer under section 2(4).  

53. If a destruction order has been made under subsection (2), the court may also order that 
the owner of the dog be disqualified from owning or keeping a dog (subsection (5)). Further 
provision on disqualification from owning or keeping a dog is in section 11. 

54. Subsection (6) makes it clear that any decision of a sheriff under this section is capable of 
appeal to the sheriff principal whose decision is final. 

Section 10: Amendment of Dangerous Dogs Act 1991 

55. Where a dog is dangerously out of control in a public place, under section 3(1) of the 
1991 Act, the owner and, if different, the person in charge of the dog is guilty of an offence. An 
aggravated offence is committed if the dog injures any person. Section 10 amends section 3(1) to 
remove the reference to “any public place” and replace it with “any place (whether or not a 
public place)”. This will make it an offence for a person to allow a dog to be dangerously out of 
control in all places, public or private. Consequential amendment is made to other provisions of 
the 1991 Act in schedule 2.  

Section 11: Disqualification from owning or keeping dog: further provisions 

56. Section 11 makes it an offence not to comply with an order disqualifying a person from 
owning or keeping a dog under sections 5(2)(a) or 9(5). Prosecution is by summary procedure 
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with the accused liable on conviction to a fine not exceeding level 3 on the standard scale 
(currently £1,000).  

57. Subsections (2) and (3) provide for the procedure should a person wish to apply for 
discharge of a disqualification order imposed under section 5(2)(a) or section 9(5).  The order 
must have been in force for at least one year and an application is made to the court which 
imposed the disqualification. Rules of court may specify the manner of appeal.  

58. Subsection (4) clarifies that where an application to discharge a disqualification order is 
refused by the criminal court which made the original order under section 5(2)(a), the applicant 
can appeal to the High Court of Justiciary.  

59. Should the application to discharge the disqualification order originally imposed under 
section 9(5) be refused, subsection (5) provides for appeal to the sheriff principal.  The decision 
of the sheriff principal is final (subsection (6)). 

Section 12: Interpretation 

60. Section 12 sets out definitions of terms which appear throughout the Bill. 

Section 13: Minor and consequential amendments 

61. Section 13 introduces schedule 1 which contains minor amendments to other enactments 
and minor amendments consequential on the provisions in the Bill. 

Section 14: Repeals 

62. Section 14 repeals the Acts listed in schedule 2 namely the Dogs Act 1871 and the 
Dangerous Dogs Act 1989. These Acts are superseded by provisions in the Bill. The Bill 
replaces requirements under the Dogs Act 1871 Act with the new regime of dog control notices 
and enables applications to be made to a court for destruction of a dog where the dog is out of 
control and dangerous. The Dangerous Dogs Act 1989 extended and supplemented the 1871 Act.   

Section 15: Saving 

63. Section 15 makes it clear that any proceedings under the 1871 Act or the 1991 Act which 
arose from incidents occurring prior to the commencement of provisions in the Bill are not 
affected by the repeal and amendment of the provisions in those Acts.  

Section 16: Orders 

64. Subsection (1) provides for the powers given to the Scottish Ministers to make orders 
under the Bill to be exercisable by statutory instrument.  It also provides that the power may be 
exercised to make different provision for different cases or different classes of case. 

65. Subsection (2) provides that any statutory instrument containing an order made under the 
Bill cannot be made unless a draft of the instrument has been laid before, and approved by a 
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resolution of the Parliament. This applies to those instruments made under sections 2(7) (varying 
or adding to the requirements of and steps to be included in a dog control notice); section 4(4) 
(enabling Scottish Ministers to make provision to allow a local authority to share and give access 
to information); or section 8 (making an order establishing a Scottish dog control database).   

66. Subsection (3) provides that any statutory instrument containing an order made under 
section 2(10) of the Bill (prescribing the form of a dog control notice) is subject to annulment in 
pursuance of a resolution of Parliament. 

Section 17: Short title and commencement 

67. Subsection (2) provides that the Act, apart from this section, will come into force 6 
months after the date of Royal Assent.  

Schedule 1: Minor and consequential amendments 

68. Schedule 1 makes minor and consequential amendments to relevant enactments.   

69. Paragraph 1 amends section 1 of the Dogs Act 1906 (“the 1906 Act”). The 1906 Act 
makes provision in relation to the injury to livestock by dogs. Section 1(4) of that Act provides 
that where a dog is proved to have injured cattle or poultry or chased sheep it may be dealt with 
under section 2 of the 1871 Act. The 1871 Act is repealed by section 14 and schedule 2. 
Paragraph 1 replaces reference to the 1871 Act with a reference to section 9 of the Bill to enable 
dogs which injure cattle or poultry or chase sheep to be dealt with by the court under that section.   

70. Paragraph 2 amends the 1991 Act as a consequence of section 10 which amends section 
3(1) of the 1991 Act to extend the application of that section to all places.  Paragraph 2(5)(a) 
makes a minor consequential amendment to subsection 5(1)(c) of the 1991 Act to clarify that the 
seizure power in that provision relates to dogs. 

71.  Paragraph 2(5)(b) inserts a new subsection after subsection 5(1) of the 1991 Act (seizure 
of dog which appears to be dangerously out of control) to extend the power of seizure available 
to the police where a dog appears to be dangerously out of control to all places.  

Schedule 2: Repeals 

72. Schedule 2 lists the Dogs Act 1871 and the Dangerous Dogs Act 1989 as the enactments 
repealed by section 14.  See paragraph 62 above. 
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FINANCIAL MEMORANDUM 

 
INTRODUCTION 

73.  The objective of the Bill is to ensure that dogs which are out of control are brought and 
kept under control in Scotland, minimising the number of dogs which become dangerous through 
irresponsible ownership. In recent years there has been a marked growth in the number of out of 
control dogs in Scotland. The scale of the problem can be illustrated by the number of dog 
attacks reported to the police in Scotland. In 1999-2000 there were 239 dog attacks reported to 
the police with this number increasing to 623 reported attacks in 2006-075, representing a 160% 
increase in the number of dog attacks in the eight year period. 

74. Existing law on the control of dogs and dangerous dogs is contained in four UK wide 
Acts: the Dogs Act 1871(“the 1871 Act”); the Dangerous Dogs Act 1989 which amends the 1871 
Act; the Dangerous Dogs Act 1991; and the Dangerous Dogs (Amendment) Act 1997. These 
Acts are piecemeal and focus primarily on dangerous dogs and particular breeds of dogs.    

75. The Bill ensures that Scotland has a package of statutory measures to address dogs that 
are out of control through to those which are dangerous, whether demonstrated by behaviour 
towards the public or other animals. 

76. The direct costs of implementing the Act fall primarily upon local authorities with some 
marginal costs to be met by the Scottish Government and Scottish Court Service. 

DANGEROUS DOGS 

77. Before the cost of implementing these measures can be explored, the number of 
dangerous dogs in Scotland needs to be established. There is no exact figure for the number of 
dangerous dogs in Scotland available; indeed, there is no exact figure for the number of dogs 
owned in Scotland. Responses to parliamentary questions lodged by Alex Neil MSP6 and Jamie 
Hepburn MSP7 noted there is no central record for the number of dogs seized by the police. Nor 
is a central record of the number of dogs impounded by dog wardens available and finally, there 
is no central record of the number of dogs destroyed.  

78. In 2007-08 under the Dangerous Dogs Act 1991 and the Dogs Act 1871 there were 114 
convictions8. These pieces of legislation cover the behaviour of dangerous dogs but do not 
address the behaviour of dogs prior to becoming dangerous unlike the comprehensive measures 
this Bill introduces. 

979. The Metropolitan Police for London, in 2007 received 943 reports  of dogs being out of 
control. The UK dog population is estimated at 6.8 million10. If the percentage of dogs in 

 
5 Parliamentary Question – S3W-5420 
6 Parliamentary Question – S3W-19304 
7 Parliamentary Question  - S3W-14847 
8 Parliamentary Question  - S3W-19302 
9 ‘Rise in A and E cases after dog attacks’, The Guardian, 28 February 2008 
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London is similar to London’s percentage share of the UK human population (12%) then it will 
have 816,000 dogs. Based on these figures, the percentage of out of control dogs in London can 
be calculated as 0.12% of the total number of dogs. Scotland on the same basis will have 
544,000 dogs of which 653 will be out of control. 

80. In 2007-08, figures disclose that 363 people in Scotland were admitted into secondary 
care following an injury as a result of being bitten or struck by a dog. 11No corresponding 
figure exists for those treated in primary care, but it is probable that there will be some patients 
who will be treated in primary care without resort to secondary care. The number of victims of 
dog bites requiring medical treatment is thus likely to exceed 363. 

81. Figures provided by police forces in Scotland, note that in the year 2006/07 there were 
62312 reports of dog attacks, which resulted in injury. 

82. In 2007-08 there were 557 offences under the heading of “Dangerous Dogs, failure to 
control, supervise or destroy” and 587 offences under the heading of “Failing to keep dogs under 
proper control or contravention of an order”, giving an overall figure of 1,144 offences 
recorded.13 Given the dog attacks will not always be reported to the police, it is probable that the 
number of dangerous dogs and in turn the number of control notices liable to be issued will be 
closer to 1,144 than the 623 dog attacks reported to the police. The figure is likely to be the 
maximum based on available information. 

COSTS ON THE SCOTTISH ADMINISTRATION 

83. There will be minimal costs incurred by the Scottish Administration. The Bill provides 
Scottish Ministers with the power to establish a national database of dog control notices and to 
appoint a database operator. Such a database need not be established initially. Instead, it is 
anticipated that local authorities will record the information, and Scottish Ministers could require 
authorities to share this information with them. As such, it is not anticipated that initially a cost 
will be incurred. 

84. Should, however, the Scottish Government determine at a later date that it would be 
beneficial to establish a national database then, drawing on the projected costs for a national 
database within the terms of the Tobacco and Primary Medical Services (Scotland) Bill, it would 
cost approximately £7,500 to establish.14 

85. The Bill does not require any public education campaign by the Scottish Government, 
however, should they wish to undertake such a campaign, then dissemination of the change in 
approach, to adopt a more preventative strategy in the management of dangerous dogs, would be 
useful and welcome.  

 
10 ‘Wardens’ Good Practice Guidance Notes’, Office of the Deputy Prime Minister, November 2002 
11 Parliamentary Question – S3W-19295 
12 ‘Attacks by dogs soar to new high’, The Scotsman, 31 December 2007 
13 Parliamentary Question – S3W-19293 
14 Tobacco and Primary Medical Services (Scotland) Bill – Explanatory Notes p. 11 
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86. It is envisaged that the Scottish Government could prioritise any campaign on this Bill 
within existing public information budgets. 

COSTS ON LOCAL AUTHORITIES 

87. Costs falling on local authorities from the provisions of the Bill will largely fall into two 
categories, start up costs relating to the implementation of the Bill and costs associated with the 
issue and monitoring of control notices. 

Staffing costs 

88. Local authorities will be required to appoint an authorised officer to serve dog control 
notices on dog owners15 and subsequently monitor adherence to its terms. The authorised officer 
is required to be skilled in the control of dogs and able to instruct and advise others in matters 
relating to the control of dogs. 

89. The Bill imposes no requirement on local authorities to recruit additional staff. Local 
authorities may authorise existing employees. 

90. A parallel can be drawn with the Dog Fouling (Scotland) Act 2003 (“the 2003 Act”). 
Duties under it, including the issuing of fixed penalty notices, were given to existing dog 
wardens and more commonly Environmental Health Wardens. Both Moray Council and City of 
Edinburgh Council advised the Member that they employed no new staff as a direct result of the 
2003 Act.16 

91. Local authorities could also authorise suitably qualified community wardens. Since the 
implementation of the 2003 Act, the Scottish Government has provided funding for local 
authorities to employ community wardens. In March 2003 the Scottish Executive announced 
that, as part of the Building Strong, Safe, Attractive Communities (BSSAC) initiative, £20 
million was to be made available to fund community warden schemes in all 32 Scottish local 
authorities.  

92. As an alternative to keeping services within the authority, a local authority could use, if it 
was cost effective, the experience of an organisation such as the SSPCA and authorise suitable, 
trained and qualified staff to undertake the work. Given the resources available to local 
authorities and the anticipated level of work, it is not expected that the Bill will necessitate the 
creation of new posts. 

Costs of training local authority personnel 

93. Regardless of who undertakes the role, local authorities will have to provide training for 
authorised officers. 

94. The exact cost of training, which will partly depend on levels of experience. Figures 
provided by City of Edinburgh Council for training of wardens give some indication of costs.  

 
15 i.e. proper person as defined at section 1(5) of the Control of Dogs (Scotland) Bill 
16 Information supplied to the Member by City of Edinburgh Council and Moray Council 
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95. City of Edinburgh Council environmental health wardens undertake a four week training 
programme. This includes theoretical and practical exercises associated with all relevant 
legislation which impacts on their core duties. The cost of this internal training is £1700. 17 

96. As training resulting from this Bill will only form part of the overall training for wardens, 
costs will generally be lower than £1700. 

97. Furthermore, in estimating these costs, it is likely that those identified by local authorities 
to undertake the role will already have experience of working with and controlling dogs. As 
such, additional training may not need to be too extensive. Therefore the maximum estimated 
costs for training are £850 per authorised officer. 

Administration 

98. There will be an administration cost for local authorities in relation to the issuing of 
control notices and the adaptation of IT systems where required.  

99. Figures provided by City of Edinburgh Council estimate that it costs approximately £3.66 
to issue a dog fouling fixed penalty notice. This is based on wardens patrolling in pairs at a cost 
of £22 an hour and it taking ten minutes to obtain the relevant information and serve the notice. 
Where a notice is unpaid or contested, a Procurator Fiscal report will be required which takes a 
warden approximately 2 hours to complete. The serving of a notice and preparation of a 
Procurator Fiscal report costs approximately £25.66.18 

100. Issuing a dog control notice is not, an additional cost however, as it is envisaged that 
local authority staff will perform this role as part of their existing duties. 

101. Similarly, monitoring a dog control notice is not an additional cost, as it is envisaged the 
local authority staff will perform this role as part of their existing duties. 

102. As regards the cost of adapting an IT system, given the cost of £7500 to establish a 
national database, adapting an IT system for a local authority should be significantly lower. 
Particularly as the Bill does not prescribe the form of the notice which will enable local 
authorities to use a form that best fits their existing IT systems. 

Estimating the cost of issuing control notices  

103. Dogs deemed to be dangerously out of control, will be issued with a dog control notice by 
an authorised officer, acting on behalf of the local authority. 

104. As previously calculated the estimated number of dangerous dogs in Scotland is 1,144. 
The estimated cost of issuing a dog control notice is £3.66.  

 
17 Information supplied to the Member by City of Edinburgh Council 
18 Information supplied to the Member by City of Edinburgh Council 
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105. The national cost of issuing dog control notices in year one is therefore £4,187.04. This 
cost is expected to be the highest annual figure that arises. 

106. It is anticipated that future years as the Bill takes effect, irresponsible ownership will be 
reduced along with the numbers of out of control dogs and out of control and dangerous dogs. 

Margin of uncertainty 

107. Given the lack of information surrounding the numbers of dogs in Scotland and the 
number of out of control dogs, there is a degree of uncertainty about the total cost of issuing 
control notice. 

108. It is considered that the cost given provides the best available estimate utilising the 
limited information available. The number of control notices likely to be issued reflects the 
maximum likely number of out of control dogs. It is expected that the actual number of notices 
issued will be lower. 

Estimating the number of control notices breached or appealed 

109. The prediction of the number of control notices likely to be breached or appealed draws 
on the experience of adherence or otherwise to other similar measures. Control orders exist under 
the terms of the Dogs Act 1871, but the Scottish Government does not hold information on the 
level of compliance to orders under the 1871 Act.19 

110. Firstly, in terms of breaches, it is useful to look at Community Service Orders (CSO). 
Like the dog control notices proposed under this Bill, CSO’s impose a duty on the offender to 
carry out specified actions. These orders require an offender to carry out unpaid work which will 
be of benefit to the community as a whole. In 2007-08 6,202 orders were started. In the same 
time period 2,161 breach applications were made to the courts in respect of CSOs. This 
represents a breach rate of 35%.20 

111. If this level of breach applied to dog control notices then based on 1,144 control notices 
being issued in a year, there will be 400 breaches. 

112. As regards appeals, while they will be pursued through the civil courts, for comparison 
purposes, the experience of appeals against anti-social behaviour orders has been drawn upon. In 
2005-06 283 applications for anti-social behaviour orders were granted. In that same year 6 
orders were appealed.21 This represents 2% of anti-social behaviour orders.  

113. If this level of appeal rate applied to dog control notices then based on the issue of 1,144 
control notices in a year, then 23 notices would be appealed. 

 
19 Parliamentary Question – S3W-19300 
20 Statistical Bulletin Crime and Justice Series: Criminal Justice Social Work Statistics, 2007-08 
21 Use of Antisocial Behaviour Orders in Scotland: Report of the 2005/06 Survey 
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Kennelling, re-homing and destruction 

114. Should a local authority deem that a control notice would be insufficient, or despite the 
terms of the notice having been complied with the dog remained dangerous, the local authority 
can apply for the dog to be destroyed. 

115. Kennelling costs will arise while applications are being heard, as well as eventual 
destruction costs. 

22116. Costs of kennelling dangerous dogs are not available.  

117. The purpose of this Bill is to ensure that preventative steps are undertaken to ensure that a 
dog’s behaviour does not deteriorate to the extent where destruction is the only option. Overall 
costs of kennelling should not be high, it is more likely that given the measures available, 
ultimately there will be a cost saving. 

118. Where courts order that a dog be destroyed, costs arise. According to information 
supplied by the SSPCA, veterinary surgeons charge between £70.00 and £120.00 to destroy a 
dog (depending on size), including disposal of the carcass. 23 It is anticipated there will be fewer 
instances of dogs requiring to be destroyed as a result of this Bill. The intention of this Bill is to 
address the problematic behaviour of the dog before it becomes dangerous; remedying the 
behaviour of the dog at an early juncture, in most instances, should minimise the number of dogs 
which need to be destroyed. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

119. There will be no costs incurred by businesses as result of this Bill. 

Police costs 

120. There may be some minimal additional costs to be incurred by the police with the 
extension of the terms of the 1991 Act to cover private property. However, the measures 
contained within the Bill should ultimately lead to a reduction in police costs associated with 
dealing with dangerous dogs. With the introduction of more preventative measures there should 
be less costs associated with responding to attacks and kennelling. Overall a small reduction in 
police workload can be anticipated as initial responsibilities are passed to local authority 
authorised officers. 

Costs to the Scottish Court Service 

121. The Bill engages both civil and criminal procedures.  

122. In terms of civil procedure, The Bill provides an appeal mechanism against service of a 
Dog Control Notice. Appellants have 21 days from the date of issue of the notice to appeal to a 
sheriff.  

 
22 Parliamentary Question – S3W-14846 
23 Information supplied to the Member by the SSPCA 
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123. The estimated 23 appeals would be pursued through the Sheriff Court at a cost of £220 
per hour.24 

124. As a result of the new fees structure implemented in August 2008, the overall level of 
cost recovery for Sheriff Court civil business is projected to rise to 78% by 31 March 2009.25 
This would mean that net costs for the Scottish Court Service in relation to civil matters 
emanating from the Bill would be £1113.20.  

125. Failure to comply with any of the specified measures contained in a Dog Control Notice 
is a criminal offence, which is subject to summary criminal procedure and a level 3 fine. 

126. Using the figure of 400, as the likely number of breaches in the first year, and considering 
that in 2007-08 101,12326 summary criminal complaints were registered, the addition of 400 
complaints can be expected to be absorbed without incurring any additional costs to the Scottish 
Court Service. 

Costs to the Scottish Legal Aid Board 

127. In 2007-08, 359,00027 grants of legal assistance were made by the Scottish Legal Aid 
Board. Given that the estimated number of appeals under the Bill are 23 and the estimated 
number of breaches 400, any requests for legal assistance within these numbers should easily be 
absorbed into the budget of the Scottish Legal Aid Board. 

128. However, rather than imposing additional costs on the Scottish Legal Aid Board, this Bill 
is likely to reduce the financial burden upon it. The purpose of the dog control notice is to ensure 
that the behaviour of the dog is remedied before it becomes dangerous. As such, it is anticipated 
that the Bill will result in fewer people brought to court in relation to the behaviour of their dog, 
fewer victims of dog attacks and consequently fewer people pursuing claims for damages 
through the Scottish Court system. Amongst these groups of people there will have been persons 
requiring legal assistance and as such, it is anticipated that with a reduction in their numbers 
there will be a consequent reduction in costs to the Scottish Legal Aid Board. 

Crown Office Procurator Fiscal Service 

129. It is expected that the Bill will also deliver cost savings for the Crown Office Procurator 
Fiscal Service. In seeking to remedy the behaviour of the dog before it becomes dangerous there 
will be a consequent reduction in the number of dog attacks. As such there will be fewer cases 
reported to the police and in turn fewer cases reported to the procurator fiscal. The reduced 
volume of work is likely to lead to a cost saving for the Crown Office Procurator Fiscal Service. 

Margin of uncertainty 

130. Given the uncertainty about the number of control notices likely to be issued, it is 
difficult to determine with confidence in turn what the cost will be.  

 
24 Use of Antisocial Behaviour Orders in Scotland: Report of the 2005/06 Survey 
25 Parliamentary Question – S3W-19449 
26 Scottish Court Service, Annual Report and Accounts 2007-08 
27 Scottish Legal Aid Board Annual Report 2007/08 
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131. The above cost given provides the best available estimate utilising the limited 
information available. Even allowing for a doubling of numbers the costs to the Scottish Court 
Service would remain minimal. 

Individual costs 

132. There will be costs on individuals whose dogs are subject to a control notice. The 
individual to comply with the terms of the control order will require to have the dog 
microchipped.  The Dogs Trust offer a discounted scheme to microchip dogs at a cost of £10 
from their two re-homing centres in Scotland. A typical charge to microchip a dog by a private 
veterinary surgeon is £10 if performed at the same time as vaccinations rising to £25 to £30 if 
that was the sole purpose of the consultation.28 Persons receiving means tested benefits and 
pensioners have not been charged for microchipping. It is also noted that North Lanarkshire 
Council provides free microchipping for pets. 

133. The dog control notice could also require that the dog be muzzled, kept on a lead, 
neutered and undergo training. Muzzle and lead costs are minimal. The costs associated with 
neutering will be higher than those associated with the other measures, generally ranging from 
£80 to £100.29 Training costs can vary widely from a small donation to hundreds of pounds. 
However, responses to the consultation exercise, suggested an average figure of £4030, although 
this will depend on the amount of training required and the length of time taken to complete the 
training. 

SAVINGS 

134. The purpose of this Bill is to reduce the number of out of control dogs and ultimately the 
number of dangerous dogs.  In turn the threat posed to the public, other dogs and other animals 
should over time yield significant cost benefits in terms of reducing the number of dangerous 
dogs and the associated costs of dealing with them. 

31135. In 2007-08 the average amount of compensation awarded in 86  Criminal Injuries 
Compensation Authority awards for dog bites was £2,759,32 indicating that £237,274 was 
awarded to claimants subject to dog bites. This figure should fall dramatically as the measures in 
the Bill take effect. 

136. The Bill will also lead to a reduction in police time and costs associated with dealing with 
dangerous dogs. As previously noted, the Bill will also provide cost savings to the Crown Office 
and Procurator Fiscal Service and Scottish Legal Aid Board. 

 
28 Parliamentary Question – S3W-12246 
29 Information supplied to the Member by the SSPCA 
30 Submission 25 
31 Parliamentary Question – S3 -19298 
32 Parliamentary Question – S3W-12299 
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SUMMARY OF COSTS ARISING 

Costs on the Scottish Administration 

137. While the Bill provides the Scottish Government with the power to establish a national 
database, it is not envisaged that in the first instance such a database would be established. As 
such, there will be no direct cost falling on the Scottish Government arising from the Bill. 

Costs on local authorities  

138. Local authorities will incur the following costs: 

Area of Cost Cost Margin of 
Uncertainty 

Staffing costs Nil - Given the existing 
warden staff within 
local authorities and the 
capacity of the SSPCA, 
it is not envisaged that 
new staff will be 
required. 

None, given the 
experience of the 
dog fouling 
legislation. 

Training costs £850 per warden The cost is a 
maximum figure 
and will be lower 
depending on the 
level of 
experience of the 
authorised officer 
in handling dogs. 

Administration Cost of issuing a dog 
control notice – 
£4,187.04 

This figure is the 
maximum figure 
expected to arise 
based on the 
available 
information 
about the 
incidence of 
dangerous dogs 
in Scotland. 

 

 
Scottish Court Service 

139. The net cost for the Scottish Court Service, in relation to civil appeals, is estimated at 
£1113.20. Other costs should be absorbed. 

Police 

140. There are no new costs on the police. 
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Scottish Legal Aid Board 

141. Although some people who have breached or appealed the dog control notice imposed 
upon them may require legal assistance, this cost will be more than recouped as a result of the 
reduction in the number of dog related cases being pursued through the Scottish court system. 

Crown Office and Procurator Fiscal Service 

142. The Bill will not place any new costs on the Crown Office and Procurator Fiscal Service. 
Indeed, it is likely to present it with some savings as a result of the reduction in the number of 
dog attacks being reported to the police and subsequently reported to the Procurator Fiscal 
Service. 

Individuals 

143. Costs on individuals will include microchipping, training and neutering. If the dog 
control notice requires the individual to carry out all these elements, then an estimated maximum 
cost to the individual would be £150, considerably less than the potential award of civil damages 
that could be made for injuries caused by a dangerous dog. 

—————————— 
  

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
144. On 18 June 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Control of Dogs (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.” 
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CONTROL OF DOGS (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Control of Dogs (Scotland) Bill introduced in the Scottish 
Parliament on 22 June 2009. It has been prepared by the Non Executive Bills Unit on behalf of 
Christine Grahame, the member in charge of the Bill to satisfy Rule 9.3.3(A) of the Parliament’s 
Standing Orders. The contents are entirely the responsibility of the member and have not been 
endorsed by the Parliament. Explanatory Notes and other accompanying documents are 
published separately as SP Bill 29–EN. 

POLICY OBJECTIVES OF THE BILL AND CURRENT LAW 

2. The objective of the Bill is to ensure that dogs which are out of control are brought and 
kept under control in Scotland. In recent years there has been a marked growth in the number of 
out of control dogs in Scotland. The scale of the problem can be illustrated by the number of dog 
attacks reported to the police in Scotland. In 1999-2000 there were 239 reported to the police 
with this number increasing to 623 in 2006-071, representing a 160% increase in the number of 
dog attacks in an eight year period. The focus of the Bill is on “deed” not “breed” and is 
primarily aimed at owners’ behaviour which will thereafter address the resulting behaviour of 
dogs. 

3. Existing law concerns dangerous dogs and is contained in four UK Acts: the Dogs Act 
1871(“the 1871 Act”); the Dangerous Dogs Act 1989 which amends the 1871 Act; the 
Dangerous Dogs Act 1991 (“the 1991 Act”); and the Dangerous Dogs (Amendment) Act 1997 
which amends the 1991 Act. 

4. Section 2 of the 1871 Act enables a court to make an order that a dog has to be kept under 
control by the owner or destroyed following a complaint that it is dangerous and not being kept 
under proper control. Such an order is made following a complaint to a summary criminal court 
by the Procurator Fiscal. This Act applies to both public and private places. Under the 1871 Act 
dangerous has its ordinary meaning and is not restricted to behaviour towards people. 

5. The Dangerous Dogs Act 1989 (“the 1989 Act”) supplements and extends the powers 
available to a court on a complaint under section 2 of the 1871 Act.  This Act creates criminal 
offences for failing to comply with an order made under it or the 1871 Act, makes provision in 
relation to the destruction of the dog where an order directing a dog to be destroyed is made, 

 
1 Parliamentary Question – S3W-5420  

SP Bill 29–PM 1 Session 3 (2009) 
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provides for disqualification orders preventing owning or keeping of a dog and provides for 
termination of a disqualification order and appeals against an order made under either the 1989 
Act or the 1871 Act.   

6. More recently the 1991 Act was introduced after a number of high-profile dog attacks 
during that year. Sections 1 and 2 of this Act deal with breeds of dog considered dangerous. 
Section 1 prohibits the breeding, selling, giving and possession of four specific types of dog.2  
The intention of section 1 was for these types of dogs to die out in the UK within a generation. 
Section 2 enables restrictions to be placed on types of dog (specified by order) which do not fall 
under section 1 but present a serious danger to the public.  

7. Section 3 of the 1991 Act deals with threatening behaviour and attacks on people by any 
type of dog. Anyone who allows a dog to be dangerously out of control in a public place – or a 
private place where the dog is not permitted to be – is guilty of an offence. If the dog injures 
someone, the person in charge of the dog is guilty of an aggravated offence. 

8. The existing legislation is piecemeal and focused primarily on dangerous dogs and 
particular breeds of dogs. The 1991 Act outlaws specific breeds of dog, but does not fully 
address the behaviour of irresponsible dog owners which in most cases is a contributory factor 
leading to a dog behaving dangerously. Furthermore dog attacks which occur on private property 
where the dog is permitted be, such as a private dwelling, are not covered by the 1991 Act. Some 
of the most serious dog attacks of recent years have happened on private premises.  

9. This Bill will close this gap by extending the provisions of the 1991 Act to make it an 
offence to allow a dog to be dangerously out of control anywhere in Scotland.  

10. In addition, the Bill repeals both the 1871 Act and the 1989 Act in so far as they apply to 
Scotland.  It restates the provisions of these Acts into one piece of legislation, with some 
significant additions to address irresponsible dog ownership. 

11. Under the 1871 Act control orders could be made following an application to the court by 
the Procurator Fiscal that a dog is out of control and dangerous. The order could only be made 
directing that the owner of the dog keep it under control. This Bill gives local authorities power 
to serve a dog control notice on a dog owner, or the person who has day-to-day charge of the dog 
where it comes to the local authority’s attention that the dog’s behaviour is a problem but is not 
necessarily dangerous. This can arise perhaps as a result of a complaint from a member of the 
public or organisation such as the Scottish Society for the Prevention of Cruelty to Animals 
(Scottish SPCA) or information received from the police. Local authorities will be responsible 
for monitoring and enforcement of notices. This simplifies the procedure and makes the dog 
control notice regime more immediate and responsive.  

12. The notices will be served on dog owners (for further explanation of owner see paragraph 
34 of the Policy Memorandum) who fail to keep their dogs under control. Notices can contain a 

 
2 The types known as Pit Bull Terrier, Japanese Tosa, Filo Brasileiro, Dogo Argentino. In practice, this section has 
only applied to Pit Bull Terriers, as the others have never been prevalent in the UK. 
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wide range of control measures to ensure the dog is kept under control, such as muzzling a dog 
in a public place. Breaching the terms of a dog control notice will constitute a criminal offence 
carrying a sentence of a fine of up to a maximum of £1,000.  

13. In summary, the Bill restates and enhances measures already on the statute book. It 
supplements measures which primarily deal with dangerous dogs. The further provisions address 
dogs that are out of control prior to becoming dangerous. 

BACKGROUND 

Numbers of dangerous dogs 

14. In addition to the number of dog attacks reported to the police, the growing number of 
hospital admissions resulting from dog attacks is also indicative of an increasing problem with 
dogs not being kept under control. In 2007-08 the number of admissions to secondary care in 
hospitals in Scotland resulting from dog attacks stood at 363, a 15% increase on 2003-04.  

15. There are also other indicators that dog attacks are increasing. The numbers of claims 
made to the Criminal Injuries Compensation Authority relating to injuries caused by dog bites 
has grown in the last five years to 2007-08 from 366 to 407, a 10% increase. 

16. The number of offences recorded by the police relating to the control and supervision of 
dogs has also grown in recent years. In 2003-04 there were 836 offences recorded, by 2007-08 
the number of offences was 1,144.  

17. These figures all demonstrate the growing problem of dangerous dogs in Scotland, posing 
an increasing threat to communities, individuals and other animals.  

18. This Bill is designed to identify out of control dogs at an early juncture and provide 
measures to change their behaviour before they become dangerous. The Bill should therefore 
reduce the risk to people and to other animals. 

International situation 

19. It is useful to put the Scottish situation into context. This problem and the growth in the 
number of dangerous dogs is not isolated to Scotland or the United Kingdom. In the United 
States of America in 1994 4.7 million people were the victims of dog bites, of which 333,700 
required treatment in hospital. The figure requiring hospital treatment had risen to 368,245 by 
2001.  3

20. Looking to the trends in Europe, in France there are on average 500,000 victims of dog 
bites annually with on average one victim dying every year.4 In March 1999, the Dutch 
Consumer Safety Institute undertook a study into dog bites. They found that in the Netherlands, 
Emergency Departments treat 12,000 dog bite victims each year.  

 
3 http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5226a1.htm 
4 http://www.rivierareporter.com/content/view/835/55/ 
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Irresponsible ownership 

21. The statistics show the increasing nature of the problem, for which there are a number of 
underlying factors.  In response to the consultation on the proposal for this Bill, 21% of 
respondents pointed to issues which needed to be addressed in order to reduce dog aggression 
and attacks.  These were: the need for owners to undertake training with their dogs; owners to 
improve their treatment of dogs; and owners making greater efforts to socialise their dogs 
properly.  The consultation responses stressed the growth in dangerous dogs can be largely 
attributed to a paralleled growth in irresponsible ownership of dogs. This was borne out by the 
Scottish SPCA, which “firmly believes that core to reducing the problems caused by aggressive 
or out of control dogs is responsible ownership”.    5

22. Other responses to the consultation paper pointed to owners who intentionally treated 
their dogs in such a way as to make them aggressive. Advocates for Animals in its response 
suggested that the sector of society which poses the greatest danger to the public are those people 
engaged in criminal or risk-taking activities who keep powerful dogs as status symbols or as an 
accessory to their own aggressive behaviour.  6

23. One particular phenomenon that was highlighted in the responses to the consultation was 
the growing trend for urban gangs to have aggressive dogs to be used as weapons. In particular, 
Staffordshire bull terriers have been used for “park fighting”, a less organised version of dog 
fighting in which gangs of young men meet in urban areas to set their animals on each other for 
sport.7 These dogs are not necessarily habitually aggressive, rather they have been intentionally 
mistreated, so as to make them so.  The RSPCA noted an increase in complaints to its cruelty 
line between 2004 and 2006. There had been a five-fold increase in reports of dog fighting. Of 
the 137 reports of dog fighting in 2006, 82 included instances where youths were mentioned 
fighting in the street or park.8 Latests figure show the number of reports of dog fighting has risen 
to 284 in 2008 with 188 incidences of street fighting - more than double 2006 figures. These 
figures relate to England and Wales only.  There is no comparative information available for 
Scotland. 

24. Irresponsible ownership need not, however, involve this overtly criminal element. At the 
other end of the scale it may involve a tendency to let a dog off the lead in an area where young 
children are playing when it is known the dog does not to respond to commands.  Equally 
leaving a large dog in the care of someone who is not capable of controlling it, or indeed owners 
themselves who are not capable of controlling the dog is irresponsible. The following extract 
from a newspaper article illustrates how irresponsible ownership of dogs can have devastating 
consequences. 

25. In December 2007 a 13 month old baby was attacked and killed by his grandparents’ 
rottweiler. The inquest was told that the dog did not have enough mental stimulation and had not 
been walked for five months. In the course of the inquest a canine consultant said the rottweiler 

 
5 Scottish SPCA Consultation Response 30 
6 Advocates for Animals Consultation Response 76 
7 The Observer,  Sunday 5 August 2007  
8 RSPCA Consultation Response 63 
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would therefore have over-reacted to any form of stimulation and would have seen the baby as 
an object being presented to the dog. 

26. Responses to the consultation from dog owners frequently expressed the view that this 
Bill would offer protection to good dog owners, by focusing on those irresponsible dog owners. 

27. The Bill is aimed at those people who are not controlling their dogs. The Bill is not tied to 
breed, recognising that when looked after properly and responsibly, breeds of dogs that might be 
viewed as dangerous can be sociable and safe. Equally the Bill recognises that when a breed of 
dog that is traditionally seen as a good choice of pet for say a young family if not properly 
looked after can pose a threat. It is interesting to note that many references in the consultation 
responses concerned golden Labradors biting their owners or others. One respondent believed 
“…we have a significant section of the dog owning population who believe that a dog being 
‘good with children’ means that parents do not have to teach their children how to behave 
appropriately towards a dog. That is exactly why Labradors and Golden Retrievers feature 
prominently in the breeds that bite children.”   9

28. The Bill seeks to tackle irresponsible ownership by placing the onus on the owner10 
through a regime of dog control notices which can contain specific steps tailored to shape the 
dog’s behaviour for the better. This approach was favoured by ACPOS who considered that any 
legislation should extend to all breeds and relate to the behaviour of the dog and the action or 
inaction of the owners/handlers.11 In reducing levels of irresponsible ownership this will reduce 
the number of dangerous dogs.  Additionally, the Bill will complement animal welfare 
legislation by improving the treatment of dogs and contribute to the reduction of anti-social 
behaviour where dogs are used as weapons or tools of intimidation. This will be as a 
consequence of the early intervention measures being made available by virtue of the dog control 
notice regime. 

KEY ASPECTS OF THE BILL 

29. Previous legislation has focused on the types of breed considered dangerous because of 
they have been bred for fighting purposes.  The Bill’s approach is to focus on “deed” rather than 
“breed” by creating a system which deals with owners who fail to keep their dogs under control.   

Definition of out of control 

30. The Bill provides for a dog control notice to be served where a dog is deemed “out of 
control”.  The Bill defines “out of control” in section 1. Essentially a dog is out of control where 
a person does not keep their dog under control effectively and consistently. In addition the 
behaviour, or size and power of the dog gives rise to reasonable alarm or apprehensiveness on 
the part of any individual. For example, a dog which is large and powerful and which might 
otherwise cause alarm or apprehensiveness but is kept under control is not out of control. 
Whereas a dog which may not be large or powerful but behaves in a manner which causes alarm 
or apprehensiveness and is not controlled effectively and consistently, would be out of control.  

 
9 Individual, Consultation response 47 
10 Owner is included in the definition of proper person at section 1(5) of the Control of Dog (Scotland) Bill 
11 ACPOS Consultation response 50 
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Appointment of authorised officers 

31. Local authorities through their authorised officers will be responsible for issuing, 
monitoring and enforcing dog control notices.  

32. While the Bill does not prescribe specific qualifications, it is important that authorised 
officers have sufficient expertise to be able to assess whether or not a dog is being (or can be) 
kept under control by the person in charge of it.  They will also need to be able to assess if a dog 
can be brought under control and identify the necessary steps to achieve that, such as attending 
and completing a training course in the control of dogs with the dog in question or requiring that 
the dog is muzzled in public. These officers can be anyone with the necessary skills and training 
to do the job effectively. It is envisaged many will be dog wardens or environmental health 
wardens already employed by the local authority. Local authorities may also consider authorising 
suitably qualified community wardens or utilising the experienced employees of the Scottish 
SPCA, for example.  

33. Under the Bill local authorities must each appoint at least one authorised officer (section 
1(6)).  In practice, depending on the amount of complaints received and notices served, local 
authorities may wish to appoint more than one officer to ensure the legislation is implemented 
effectively. It is anticipated that this role will be added to existing duties and will not necessitate 
the creation of new discrete posts. 

Who is responsible for keeping a dog under control? 

34. The Bill specifies that dog control notices are served by authorised officers on the 
“proper person”. The definition of “proper person” is at section 1(5) of the Bill.  A proper person 
over the age of 16 is generally the owner of the dog. Where it is not clear who the owner is, or it 
would be unreasonable to serve the notice on the owner the notice would be served on the person 
who appears to have day-to-day charge of the dog. If the person who has day-to-day charge is 
under the age of 16 the proper person is the person who has parental responsibilities for that 
child12. This definition also enables the authorised officer to serve the notice on a person who 
appears to be in charge of the dog which might be necessary when, for example, the owner is in 
prison or out of the country for long periods.  

35. Consideration was also given to whether a fixed penalty notice should be issued at the 
same time as a dog control notice – something along the lines of fixed penalty notices issued 
under dog fouling legislation.13  The benefit to this approach was considered to be the recovery 
of local authority costs. However given the costs to local authority are minimal this was not 
considered a sufficient reason to alter the balance of what is essentially a preventative not 
punitive regime. The Bill does not set out to criminalise dog owners. An offence will only be 
committed if the terms of a dog control notice are breached. 

 
12 The Children (Scotland) Act 1995 (c 36) sets out who has parental responsibilities in relation to a child.   
13 Dog Fouling (Scotland) Act 2003 (asp 12) 
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Microchipping 

36. A dog which is the subject of a notice must be microchipped within 14 days of the notice 
being served and details of the microchip provided to the issuing local authority.  

37. Microchips are essential to the operation of and the enforcement of the dog control notice 
regime enabling a dog which is the subject of a notice to be identified.  

An entrusted person 

38. When a dog control notice is served the proper person becomes liable for any future 
incidents whether or not they are present when they occur.  The Bill recognises that others may 
exercise the dog or have temporary control at various times.  This is permitted provided the other 
person is capable and understands the previous problems. It does not release the proper person 
from their liabilities as a result of the dog control notice. 

39. Such a person, the “entrusted person” must be at least 16 years of age and be willing and 
able to comply with the requirements of the notice. Being an entrusted person does not however 
affect liability under the 1991 Act.  Should a dangerously out of control incident happen when 
the entrusted person is in charge of the dog, the entrusted person can be charged with an offence 
under the 1991 Act.  

Dog control notices served on direction of the courts 

40. The Bill recognises that there may be occasions when the court, in considering a case 
brought before it ether as a consequence of an application to destroy the dog under section 9, or 
where it is alleged a dog control notice has been breached, a court may consider it appropriate 
for a dog control notice (or a further notice) to be served. Under section 9 of the Bill (dangerous 
and unresponsive dogs) the local authority can apply to the sheriff to have a dog destroyed 
because the authorised officer considers the dog out of control and dangerous and no measures 
have worked or will work to bring the dog under control.  Where the court does not order 
destruction, the court may direct the local authority to serve a (further) dog control notice. In 
doing so the court can direct that certain steps must be taken by the proper person to ensure the 
dog is brought and kept under control.  

41. Failure to comply with a control notice is a criminal offence. As well as criminal 
penalties the court is given the power to discharge the dog control notice and require that a 
further notice is served including such steps it considers appropriate. This can also apply where a 
person is not convicted.  This means that where there has been some kind of intervention by the 
court, the court has the power to impose a notice in addition to, or instead of, the other range of 
options available to it.  

Breach of a dog control notice 

42. The dog control notice regime is essentially a local authority implemented administrative 
scheme. The scheme will cover a wide range of individuals and is aimed at improving and 
educating irresponsible owners to responsibly control their dogs.  The issue of a dog control 
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notice itself does not establish a criminal offence.   There may be many reasons why a notice is 
breached, ranging from a person who does not microchip their dog within 14 days of the notice 
being served to a person who continues to access a restricted place with their dog. A fine of up to 
the current maximum of £1,000 (level 3 on the standard scale) is therefore considered 
proportionate.   

43. Other penalties, such as destruction of the dog (if a dog is considered dangerous) or 
disqualification from owning or keeping a dog are also available to the court if the person is 
convicted of failing to comply with a dog control notice. If the dog is not destroyed the court 
may require the local authority to serve a further control notice.  

Discharge and variation of a dog control notice 

44. Section 6 enables a local authority to discharge or amend a dog control notice with the 
agreement of the proper person. The notice could be discharged, for example, where the 
authorised officer is satisfied that the terms of the dog control notice have been complied with 
and the dog is now under control. Alternatively local authorities may seek to vary a notice where 
additional measures are still required even though the steps specified in the notice have been 
complied with. For example, it may have specified that the proper person attend a course of dog 
training classes with the dog but although the course has been completed, it is clear to the 
authorised officer that more specialised training is required as the dog remains out of control.   

45. Under section 7 of the Bill, the proper person can apply to have the dog control notice 
discharged at any time. The Bill provides the grounds on which this request could be based for 
instance where the dog in question has died or the proper person considers the dog is no longer 
out of control. Where such a request to discharge is refused, an appeal can be made by summary 
application to a sheriff whose decision is final. 

Appeal against a dog control notice 

Appeals against notices served 

46. A person who is served with a dog control notice can appeal against the notice or any of 
its terms. In such an appeal, the court can uphold or discharge the notice or the term appealed 
against, or any other term and can vary or discharge the notice.  

47. These provisions provide the courts with flexibility to deal with a myriad of 
circumstances which could lead to an appeal being made whilst providing the necessary 
safeguards given breach of a notice is an offence. 

Appeal against disqualification orders 

48. Other appeal provisions in the Bill relate to an order disqualifying a person from keeping 
or owning a dog. Such orders can be applied where an application is made to the court under 
section 5 (breach of a dog control notice) or section 9 (dangerous or unresponsive dogs).  Appeal 
is available in each case against the imposition of such an order.  In addition section 11 enables 
an application to be made to the court which made the order, after a minimum of one year has 
elapsed, to have the order discharged.   
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Record-keeping 

49. In practical terms local authorities will need to keep records in order to fulfil their duties 
under section 4 of the Bill to monitor the effectiveness of and enforce dog control notices.  

Scottish Dog Control Database 

50. Section 8 of the Bill gives Scottish Ministers the power to establish a Scottish Dog 
Control Database to collate data on the control of dogs in Scotland.  This power can be exercised 
by order in a statutory instrument.  The order can specify the: establishment; maintenance; 
operation; management; and control of the database. It will be for Scottish Ministers to consider 
how best to give effect to this. Although the Bill requires that Ministers must first consult with 
local authorities and other appropriate stakeholders.  The creation of a database is not mandatory.   

CONSIDERATION OF OTHER POLICY ISSUES 

Abandoned or stray dogs 

51. An example of where the Bill’s provisions will supplement existing legislation is in 
relation to unaccompanied dogs. This can be considered in the context of the following incident: 
at the end of December 2008 a pregnant woman was walking her dog in Larkhall when two 
Staffordshire Bull Terriers attacked her dog, biting its back leg and ripping off its ear. Neither of 
the dogs were accompanied and had apparently been let out on their own.   14

52. Where an out of control incident happens and the dog is unaccompanied or the proper 
person abandons the dog following the incident, the dog would be treated as a stray under section 
3 of the Dogs Act 1906 (c.32) or sections 149 or 150 of the Environmental Protection Act (c.43).  
In each case if the dog was found by the police or a local authority officer it can be seized, sold 
or destroyed.  The Control of Dogs Order 199215 requires that every dog while in a highway or in 
a place of public resort is to wear a collar with the name and address of the owner inscribed on 
the collar or on a plate or badge attached to it. If it has a collar with the owner’s name and 
address that person is informed and may reclaim the dog.  The identity of the owner can then be 
confirmed to establish the proper person to enable a dog control notice to be served. 

53. If it was known that an owner continually let their dogs out unaccompanied and it was 
causing concern it would be open for someone to contact the local authority which could then 
investigate and serve a notice if appropriate.  This early intervention by virtue of a dog control 
notice would minimise the number of unaccompanied dogs.  This is because when a dog control 
notice is served the dog cannot be in a public place unless accompanied by the proper person or 
an entrusted person.  To do otherwise would result in the breach of the control notice. 

Protection for animals 

54. A number of responses to the Bill’s consultation indicated support for making attacks on 
other animals, such as other dogs, cats or rabbits, an offence by extending the terms of the 1991 

 
14 http://www.hamiltonadvertiser.co.uk/news/local-news/larkhall-news/2008/12/31/mum-to-be-in-dog-attack-terror-
51525-22578501/
15 The Control of Dogs Order 1992 (SI 1992 No. 901) 
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Act, for example the Dogs Trust16. The Bill addresses such incidents by including incidents 
against animals within the definition of out of control (see Policy Memorandum paragraph 30). If 
an authorised officer believed a dog which attacks other animals to be both out of control and 
dangerous, and that a notice would be inappropriate, the officer can apply to the court to have the 
dog destroyed. 

Working dogs 

55. No dog is exempted from the Bill’s provisions. This is because as long as a dog is kept 
under control it will not be the subject of a dog control notice. It is recognised however that 
people responsible for working dogs, (who perhaps use dogs to track, control or flush out other 
animals) may be concerned. The Bill’s definition of “out of control” provides safeguards. A dog 
would have to be both out of control and causing a person to be alarmed or apprehensive as to 
the safety of themselves, others or an animal other than the dog in question. If this alarm or 
apprehensiveness is not present, the test for out of control will not been met. If a legal activity 
which involves tracking, controlling or flushing out of animals causes alarm for instance, then 
the local authority authorised officer must consider from an objective standpoint whether both 
the tests are met. 

56. The Dogs Act 1906 (1906 Act) currently provides that where a dog is proved to have 
injured cattle or poultry or chased sheep it may be dealt with under section 2 of the 1871 Act as a 
dangerous dog.  

57. The Bill enhances the protection of livestock afforded by the Dogs Act 1906 (1906 Act) 
by amending the 1906 Act so that where a dog is proved to have injured cattle or poultry or 
chased sheep it could be dealt with under section 9 of the Bill (dangerous or unresponsive dogs).  
In addition to the measures possible under the 1871 Act, dogs which are not destroyed could be 
made the subject of a dog control notice with the advantage that these notices are monitored and 
enforced by local authorities.   

Statutory exemptions or defences  

58. The aim of the Bill is to ensure that all people in charge of dogs can be held responsible 
for keeping them under control. There are no exceptions to this. In practice, authorised officers 
will assess each case individually to decide whether a notice should be served. The notice can be 
appealed which enables a court to consider the circumstance in which it was made. The 
consultation considered the question of whether there should be a specific defence of self-
defence when a dog attacks a person who first attacked or threatened it or its handler. In serving 
a dog control notice the authorised officer will have to act reasonably, and take account of all the 
relevant circumstances. 

59. For example, if any dog snarls at a person and is reported to the local authority as not 
being kept under control, the local authority will investigate. They will assess the circumstances 
and decide whether or not a dog control notice should be served. It is open to the proper person 
to communicate the circumstances and offer any explanation, which could be for example that 

 
16 Consultation Response 71 
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the person making the complaint initially provoked the reaction. This should be taken into 
account by the authorised officer. 

Which dogs are covered by the Bill? 

60. In the Bill, dog has its ordinary meaning17 and the provisions of the Bill do not extend to 
hybrids such as wolf dogs. This is because wolf-dogs are already subject to the Dangerous Wild 
Animals Act 1976. As such wolf-dogs (or similar hybrid dogs) must be licensed and kept 
according to the local authority’s stipulations. Local authorities have the discretion to regard a 
wolf-dog that is far removed from its wolf ancestor and whose appearance and behaviour is 
indistinguishable from a domestic dog as a domestic dog (canis familiaris). This Bill applies to 
all domestic dogs including to those which may be part wolf but have been classed as a domestic 
dog by local authorities. 

61. The Bill takes no account of the breed of the dog.  The legislation instead concentrates on 
the behaviour of the owner and the incident and enables appropriate measures to be implemented 
by the owner to bring the dog back under control. 

Amendment of the Dangerous Dogs Act 1991 

62. The 1991 Act at section 3 deals with threatening behaviour and attacks on people by any 
type of dog. Anyone allowing a dog to be dangerously out of control in a public place – or a 
private place where the dog is not permitted to be - is guilty of an offence. If the dog injures 
someone, that person is guilty of an aggravated offence. On summary conviction for the 
aggravated criminal offence, the offender is liable to imprisonment for a term not exceeding six 
months or a fine not exceeding the statutory maximum (currently £10,00018), or both. On 
conviction on indictment, the offender is liable to imprisonment for a term not exceeding two 
years or an unlimited fine or both. 

63. The offence can be committed by the dog’s owner and/or the person in charge of the dog 
at the time the incident took place. However, it only applies in public places or private places 
where the dog is not permitted to be.  

64. Currently, there is no provision within the 1991 Act covering a situation where a person 
is attacked by a dog on private property where the dog is permitted to be, for example, a private 
dwelling.  

65. There have been a number of high profile cases in recent years in which young children 
have been attacked and severely injured or killed by a dog within the dog’s home.19 The dog’s 
owner cannot be prosecuted under the 1991 Act because no offence has been committed. 

 
17 Definition from Oxford English dictionary - “a domesticated carnivorous mammal with a barking or howling 
voice and an acute sense of smell” 
18 Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6) section 48 
19 http://www.walesonline.co.uk/news/wales-news/2009/02/09/this-shows-that-even-apparently-docile-family-pets-
cannot-be-trusted-with-small-children-91466-22884514/ 
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66. This distinction between dog attacks taking place on public or private property has led to 
difficulty in pursuing justice for the victims, for example where appeal judges have quashed 
convictions  or where no criminal prosecution could be pursued.  20 21

67. It is clear there is a deficit in the 1991 Act by restricting this offence to public places or 
private places where the dog is not permitted to be. People who allow their dog to be 
dangerously out of control in private places where they are permitted to be, for example, in their 
own home should not be immune from prosecution.  

68. The Scottish SPCA point out that many owners are most complacent with their dogs 
within their own home. Including offences for attacks within private property will encourage 
owners to take early preventative action to ensure their pets are under control at all times.    22

69. This Bill closes this gap by widening the places covered by the 1991 Act to make it an 
offence under that Act to allow a dog to be dangerously out of control anywhere.  

70. The powers under the 1991 Act will run parallel to those provided for under the Bill. For 
example, if the police are investigating a complaint that the 1991 Act provisions have been 
breached the local authority should also be considering whether it would be an appropriate and 
useful measure to serve a control notice or whether to apply for the destruction of the dog.  

Powers of seizure 

71. As a consequence of extending the offence of allowing a dog to be dangerously out of 
control under the 1991 Act, the police are given powers to seize such dogs in all places by an 
amendment to section 5 of that Act.   23

Banned breeds under the 1991Act 

72. Another way in which this Bill assists is in providing the necessary tools to deal with 
dogs which have been bred specifically to avoid the provisions of the 1991 Act relating to 
banned breeds. There is a growing problem of cross-breeding pit bull terriers to circumvent 
section 1 of the 1991 Act which bans the ownership of certain dogs which are primarily bred for 
fighting. This difficulty applies in particular to “any dogs of the type known as the pit bull 
terrier”. Since that Act came into force, police have had difficulty in enforcing the ban due to 
problems in identifying which dogs are of this type.  

73. The Association of Chief Police Officers in Scotland referred to this problem in its 
response to the consultation, stating that the difficulties in establishing a dog as a pit bull terrier 
meant they were “unable to enforce the legislation to its fullest extent.”  The Bill is not breed 
specific and focuses on the dogs that are out of control, therefore any dog whether a crossed pit 
bull terrier, rottweiller or labrador if out of control will be subject to the provisions. Bringing the 

 
20 http://thescotsman.scotsman.com/dogattacks/Dogattack-man-cleared-of-crimes.3681440.jp 
21 http://news.bbc.co.uk/1/hi/england/kent/4079594.stm 
22 Scottish SPCA consultation response to the proposed Control of Dogs (Scotland) Bill. 
23 Schedule 1 Paragraph 2(5)(b) 
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dog under control, monitoring and the enforcement regime should minimise the number that later 
become dangerous. 

Role of police 

74. The police will have a supporting role to play in upholding the legislation and will require 
to co-operate and work in partnership with local authorities. It is anticipated that they may 
receive complaints from the public about dogs which are thought to be out of control. They will 
need to make a judgement as to whether they need to investigate themselves, divert the 
complainant to the appropriate local authority or alert the local authorities themselves.  

IMPLEMENTATION 

75. The provisions of the Bill come into force six months after Royal Assent. This provides 
local authorities with time to train personnel to meet the requirements of the legislation and put 
in place appropriate record keeping systems.  

CONSULTATION 

76. The original consultation for this Bill was carried out by Alex Neil MSP. Mr Neil was 
appointed a Minister of the Scottish Government and, under Rule 9.14.1 of the Standing Orders 
of the Parliament, was unable to progress his Bill. Christine Grahame MSP has made use of the 
consultation responses in formulating her Member’s Bill.  

77. The consultation ran from 14 January 2008 until 14 April 2008. A number of late 
submissions were accepted and considered. 

78. As well as being made available on the Scottish Parliament’s website, the consultation 
document was issued initially to 300 organisations and individuals with an interest in the issue 
and recipients were encouraged to bring the consultation to the attention of others. Further copies 
were issued on request as well as being downloaded from the Scottish Parliament’s website.  

79. The consultation sought information in support of modernising the law on the control of 
dogs. In total 80 responses were received; these were made up of the following groups: 

From Number 
Individuals 45
Animal charities/pressure groups 10
Dog clubs 9
Local councils 3
Businesses 3
Membership organisations 3
Police organisations 2
MSP 1
Government department   1
Dog warden association 1
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From Number 
Dog warden 1
Guide dog association 1
 

80. The main areas consulted on were: 

• Whether there were any other ways to provide greater protection from dangerous 
dogs, in particular “deed” not “breed”; 

• The definition of a dog being “dangerously out of control”; 

• What legal defences should be available to people accused of allowing a dog to be 
dangerously out of control; 

• What measures should be considered for inclusion as conditions of a Control Order 
where a person had been convicted of allowing a dog to be “dangerously out of 
control”; and 

• Whether the Bill should create an offence where a dog attacks another animal.  

81. The majority of respondents (56%) supported the proposals either in whole or in part. A 
further 18% of consultees while not explicitly stating their position, given the content of their 
responses were inclined to support some or all of the proposals. Therefore, around three-quarters 
of respondents were supportive.  

82. Twenty-four per cent (19) respondents supported microchipping of dogs. The majority of 
these believed that all dogs should be microchipped as a matter of course, as microchipping dogs 
only under a Control Order meant that a previous incident had already occurred. A minority of 
these supported micro-chipping under a Control Order. The member acknowledges the majority 
view and seeks to address this by requiring all dogs subject to a dog control notice to be 
microchipped and their owner’s details recorded to enable authorities to monitor dog control 
notices to ensure they are being complied with. The benefits of this approach is that dog control 
notices are not imposed as a result of conviction of an offence and so therefore any out of control 
dog will be microchipped.  

83. A number of respondents believed that it should be illegal to leave a child alone with or 
in charge of a dog. The majority of these considered that children (under the age of 16) were 
incapable of controlling a dog effectively and should therefore not be put in a position where 
they could be held legally responsible for controlling a dog in public. This is addressed by the 
Bill’s definition of out of control.  

84. The information gained from the consultation was instrumental in forming the final 
policy for the bill and is summed up as follows: 

85. The overwhelming majority of respondents agreed with the “deed not breed” approach to 
the control of dogs advocated in the consultation paper; 

86. The majority also supported the member’s aims to promote responsible dog ownership 
and to improve public safety and the care and treatment of dogs; and 
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87. A number of respondents stated that the proposals were not preventative enough.  

ALTERNATIVE APPROACHES 

88. In reviewing the response received to the consultation the member considered an 
alternative approach. 

Approach set out in the consultation 

89. The consultation suggested that the court would issue control orders following conviction 
for the offence of allowing a dog to be dangerously out of control. Consultation responses 
indicated a high level of support for preventative measures and many respondents, while 
supporting the measures proposed, believed more needed to be done to control dogs before they 
became dangerously out of control.  

90. The member proposed extending the offence of allowing a dog to be dangerously out of 
control in the Dangerous Dogs Act 1991 to apply to attacks on or threat to other animals. There 
was some support for this in response to the consultation.  

Alternative approach 

91. In order to address the responses to consultation the Member considered: 

• introducing a two-step system consisting of dog control notices prior to a dog 
becoming dangerous; and  

• control orders which could be issued by courts post conviction of allowing a dog to 
be dangerously out of control, if appropriate.  

92. The control notice was intended to be a preventative measure that could be imposed 
where authorised authorities deemed that a dog was not under proper control but was not yet 
dangerously out of control, and would not be imposed as a result of a conviction or need a court 
to issue it. It was proposed that breaching the terms of a control notice would be a criminal 
offence with attached penalties.  

93. The second step was a control order which would be imposed as a result of a conviction 
for allowing a dog to be dangerously out of control under the 1991 Act (although courts would 
also be able to impose an order where no conviction was gained). The control order would be a 
stronger penalty than the control notice, having been imposed by a court, and that breaching the 
terms of a control order would also be a criminal offence with appropriate attached penalties. 

94. Although this approach would have achieved the member’s aim of introducing 
preventative measures, introducing the two-step process would impose an unnecessarily 
complicated system on local authorities and make the Bill complex.  

95. Instead the Bill introduces a dog control notice regime which can be used to address all 
dogs which are out of control prior to them becoming dangerous. Out of control can be 
demonstrated towards people or other animals.  
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

96. The Bill has a positive effect on equality by increasing public safety. People will be more 
likely to access public areas such as public parks if the number of out of control dogs is reduced 
as a consequence of the dog control notice regime. This may have a particular benefit to certain 
groups such as older people, parents with young children or people with disabilities who may 
feel more vulnerable to out of control dogs.  

97. The consultation paper on the proposed Bill sought views on whether any equalities 
issues arose as a result of the changes proposed. The only equality issue raised in response 
related to the cost of dog training classes which could be prohibitive to those on low incomes.  
Costs for the individual are addressed in the Financial Memorandum, which states that training 
costs can vary widely from a small donation to hundreds of pounds. Other responses to the 
consultation exercise, suggested an average figure of £40.24  These costs when placed in the 
wider context of owning a dog are not considered prohibitive and therefore do not impact unduly 
on any particular sector of society. In any event such costs only arise in relation to dogs with 
control issues. 

98. The measures in the Bill are intended to provide additional protection to all individuals 
and groups.  This legislation benefits people whose quality of life currently suffers because of 
the anti-social behaviour of those who use dogs as weapons or tools for intimidation. Individuals 
who experience prejudice on the grounds of race, religion, gender, age, disability or sexual 
orientation may also be more likely to be victims of antisocial behaviour. The Member expects 
the Bill to promote equal opportunities by enhancing the range of measures available to address 
this type of anti-social behaviour in communities. 

Human rights
 
99. It is considered that the provisions in the Bill are compatible with the European 
Convention on Human Rights.     

100. Sections 1 and 2 of the Bill provide for the imposition of dog control notices and various 
control measures, section 5 enables the destruction of a dog where a control notice has been 
breached and the dog is dangerous and section 9 provides for the destruction of a dog which is 
dangerous and disqualification of the owner/person in charge of the dog.  

101. Consideration was given to whether these provisions would be compatible with Article 1 
Protocol 1 of the European Convention on Human Rights, which affords individuals the right to 
peaceful enjoyment of their property. While the provisions could be considered to interfere with 
this right, particularly where the dog is destroyed it is considered that such interference is 
justified. Article 1 Protocol 1 permits interference where it is in the public interest and subject to 
conditions provided by law. In relation to sections 1 and 2 the interference only occurs where a 
dog is considered to be out of control. This involves the dog causing reasonable alarm or 

 
24 Submission 25 
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apprehensiveness. Protecting the public from dogs which are out of control, and could become 
dangerous is in the public interest. To be justified any interference also has to be proportionate. 
Imposing measures which require that a person keeps a dog under control, microchips the dog 
and has to be in charge of it in public places are not considered to be too onerous when balanced 
against the public safety and, in particular, the safety of others who may come into contact with 
the dog. The cost which may be incurred on a person in complying with the notice (which could 
also be considered to be an interference) is also not considered to be excessive even where this 
may include neutering the dog .  25

102. In addition,  it is not considered that the provisions in relation to destruction of the dog 
are incompatible as such a measure can only be undertaken, on application to a court and where 
a dog is considered to be dangerous and out of control or a person has breached a notice and the 
dog is considered dangerous. Such measures are considered to be justifiable in the public interest 
and by reference to public safety. They are also considered to be proportionate particularly as the 
person will have had to the opportunity to bring the dog under control and either cannot or will 
not. 

103. Consideration was also given to whether these provisions are compatible with Article 8 of 
the Convention, which gives individuals the right to respect for private life. While certain 
provisions may engage this Convention right, they are not incompatible with it. The question of 
whether an individual’s right to keep a dog is protected and, in particular, whether the keeping of 
a dog belongs to “private life” within the meaning of Article 8 has been addressed by the 
European Commission of Human Rights (the Commission) on a number of occasions. In X v 
Iceland26  the Commission held that, despite the fact that the right to respect for private life 
comprises the right to establish and to develop relationships with other human beings, it could 
not accept that that right extended to non-human relationships. Therefore, it is not considered 
that any of the provisions of the Bill relation the keeping of a dog engage with Article 8. 
Accordingly, they are not incompatible with it.     

104. Article 8 considerations do, however, arise in relation to the establishment of the 
database. It is considered that the information which may be stored in the database could be 
considered to be personal information under that Article. However, given that the information 
which will be retained will be limited in its terms (name and address and that the person is 
subject to a dog control notice) and that this information is being stored in the limited context of 
the enforcement of dog control notices, it is not considered that these provisions engage with 
Article 8.1. However, even if they do, it is considered that they would be justified under Article 
8.2 which allows interference in the right where it is “in accordance with law and is necessary in 
a democratic society in the interests of …public safety, …. , for the protection of the rights and 
freedoms of others..”. The provisions have the legitimate aims of public safety and the protection 
of the rights and freedoms of others and it is not considered that the provisions enabling the 
establishment of the database and the retention and use information in the limited manner 
permitted in the Bill is disproportionate to that aim. 

 
25 See the Financial Memorandum for the costs to individuals – for example The Dogs Trust offer a discounted 
scheme to microchip dogs at a cost of £10, a typical charge to microchip a dog by a private veterinary surgeon is 
£10 if performed at the same time as vaccinations rising to £25 to £30 if that was the sole purpose of the 
consultation, neutering will be higher than those associated with the other measures, generally ranging from £80 to 
£100.   
26 X v Iceland (Application number 6825/74). 
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Island communities 

105. None of the consultation responses suggested that the Bill contained particular issues for 
island communities and it is not anticipated that this Bill will have any differential impact on 
them. By giving local authorities the main role in implementing the provisions, the Bill 
recognises that the most appropriate level at which decisions are taken on out of control dogs is 
the local level. The Member is confident that island communities will equally benefit from the 
provisions of the Bill. 

Local government 

106. Local authorities are key in taking forward the Member’s proposal to tackle out of control 
dogs more effectively. The particular impacts of the proposal on local authorities are explained 
in more detail in the main body of the Policy Memorandum. 

107. In summary, local authorities will need to have sufficient trained personnel to be able to 
deal with complaints made under the new legislation.  

108. In order to properly carry out their duties to monitor effectiveness of and to enforce dog 
control notices they issue they will need to maintain records. This will include making 
appropriate administrative arrangements and equipment available to read microchips. 

109. They must also provide information to the Scottish Dog Control Database if set up by 
Scottish Ministers. Local authorities may also be required to share information held about out of 
control dogs with other local authorities, Scottish Ministers and the police if required by Scottish 
Ministers. 

Sustainable development 

110. The primary aim of sustainable development is to ensure a better quality of life for all, 
now and in the future. This Bill will contribute towards this aim in three ways:  

• Improving public safety will reduce the number of dog attacks and therefore the number 
of victims. This in turn will minimise the impact on local authorities, police, courts and 
health care services;   

• Addressing irresponsible ownership will improve the care and treatment of dogs playing 
a role in achieving animal welfare goals; and 

• By tackling anti-social behaviour reducing the incidence of dogs being used as weapons 
or tools of intimidation will add to public confidence and play a small part in achieving 
social justice. 

111. All these small but significant factors come together to produce stronger sustainable 
communities. 
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CONTROL OF DOGS (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by Christine Grahame MSP, the Member in charge 
of the Bill.  It has been provided to assist the Subordinate Legislation Committee with it’s 
consideration, in accordance with Rule 9.6.2 of the Parliament’s Standing Orders, of provisions 
in the Control of Dogs (Scotland) Bill conferring powers to make subordinate legislation.  It 
describes the purpose of each such provision, explains why the matter is to be left to subordinate 
legislation and explains the choice of procedure.  It should be read in conjunction with the 
Explanatory Notes, Policy Memorandum and Financial Memorandum for the Bill.   

POLICY CONTEXT 

2. The Bill makes provision to modernise the law on control of dogs.  It enables local 
authorities to impose administrative measures on the owner, or the person in charge, of a dog 
where that person has failed to keep the dog under control.  It also extends the liability of a 
person where a dog is dangerously out of control under the Dangerous Dogs Act 1991 to all 
places, not only public places. 

3. The bill’s key objectives are to–– 

• Improve the control of dogs to prevent dogs from becoming dangerously out of 
control; and 

• Ensure that dog owners are responsible for controlling their dogs wherever they are, 
including on private property. 

CONTENT OF THE BILL 

4. The Bill is divided into 17 sections and 2 schedules which include the following proposed 
measures–– 

• Section 1 enables local authorities to serve a dog control notice on persons who own, 
or are in charge of, a dog which is not being kept under control by that person.  The 
notice can be served on the initiative of the local authority or following a remittal 
from, or requirement by, a court.  The notice requires the person to bring and keep 
the dog under control.  

SP Bill 29–DPM 1 Session 3 (2009) 
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• Section 2 deals with the content of the dog control notice and makes provision for 
certain compulsory measures to be taken by the owner/person in charge including 
notification of change of name/address, fitting the dog with an electronic transponder 
and that the person is in charge of the dog at all times in public places.  Provision is 
also made to enable the local authority to impose steps that it considers appropriate 
to bring the dog under control and examples of such steps are listed.  The Scottish 
Ministers are given power to amend the list of compulsory measures to be taken and 
the example list of steps which the local authority may impose.  Provision is also 
made in relation to the form of the dog control notice and the information which it 
must include.  The Scottish Ministers are given the power to prescribe the form. 

• Section 3 provides for an appeal against a dog control notice.  

• Section 4 imposes a duty on a local authority to monitor the effectiveness, enforce 
and record information required by the Scottish Ministers in relation to the database 
(established under section 10) in relation to any dog control notice served by it.  
Power is also given to the Scottish Ministers to permit the local authority to share the 
information recorded with other local authorities, Scottish Ministers and the police 
and permit or require access to the information for research purposes.  

• Section 5 makes it a criminal offence to breach a dog control notice.  If convicted, 
the owner/person in charge can be fined and disqualified from owning or keeping a 
dog.  The court can also order the destruction of the dog.  Whether or not the person 
is convicted, the court can require that a further dog control notice is served.   

• Sections 6 and 7 make provision in relation to discharge of a dog control notice.  

• Section 8 gives the Scottish Ministers the power to establish, maintain, operate, 
manage and control a national database of dog control notices and to appoint a 
database operator.  The power can be exercised by order. 

• Section 9 deals with dogs which are dangerous and out of control and enables a local 
authority to apply to a court to have such dogs destroyed.  Such an application can be 
made where a dog is dangerous and service of a dog control notice, or further notice, 
is inappropriate.  The court, in dealing with such an application can order the 
destruction of the dog and disqualify the owner/person in charge from owning or 
keeping a dog.  It can also remit the case to the local authority to serve a further 
notice.  

• Section 10 makes amendment to section 3(1) of the Dangerous Dogs Act 1991 to 
make it an offence to allow a dog to be dangerously out of control in any place, not 
just a place to which the public has access, under that Act.  

• Section 11 makes provision in relation to a person who has been disqualified from 
owning or keeping a dog under section 5 or section 9.  

• Section 12 provides for the interpretation of certain provisions of the Bill.  

• Section 13 and schedule 1 make minor and consequential amendments to the Dogs 
Act 1906 and the Dangerous Dogs Act 1991.  

• Section 14 and schedule 2 repeal the Dogs Act 1871 and the Dangerous Dogs Act 
1989.  
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• Section 15 makes savings provisions in relation to proceedings arising out of a dog 
being out of control prior to the provisions of the Bill coming into force.  

• Section 16 makes provision in relation to the power of Scottish Ministers to make 
orders under the Bill.  Such orders will be exercisable by Statutory Instrument and 
subject to draft affirmative procedure, except that to prescribe the form under section 
2(10) which is subject to negative procedure.   

DELEGATED POWERS 

5. The bill contains a number of delegated powers, four of which are given to the Scottish 
Ministers to make subordinate legislation.  All of the powers are new, and no existing powers are 
being amended or repealed.  The powers are explained in detail in the following paragraphs but 
in considering if and how provision should be set out in subordinate legislation rather than on the 
face of the Bill the member has had regard to–– 

• the need to strike the correct balance between the importance of enabling full 
parliamentary scrutiny of the core provisions in the Bill process and making proper 
use of parliamentary time;  

• enabling a flexible and responsive approach by those who will have the duty of 
operating and enforcing the provisions of the Bill; and  

• the possible need to change provisions in a manner which responds to the operation 
of the Bill.   

Section 2(7) – (Content of dog control notice) - Power to amend content of the dog control 
notice including requirements and examples of steps to be taken 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by Statutory Instrument 
Parliamentary procedure:  Affirmative resolution procedure 

6. Section 2(1) sets out the requirements which a dog control notice must contain.  Section 
2(6) sets out a list of additional steps which such a notice may contain, if considered appropriate 
by the local authority officer serving the notice or the court which requires or remits a notice to 
be served.  Section 2(7)(a) gives the Scottish Ministers the power to amend the compulsory 
measures under section 2(1) and the list of discretionary measures under section 2(6).  Power is 
also given to the Scottish Ministers to add to the requirements (paragraph (a)) or the list of 
discretionary steps (paragraph (b)).  Paragraph (a) also provides that any such added 
requirements or steps may be amended.   

Reason for taking power 

7. The fundamental requirement that a dog must be kept under control is set out in section 
1(1)(a).  The further requirements in section 2(1) are those which are considered important but 
the exact nature of which may require to change in light of operational experience; and are more 
related to administrative matters and the operation of the Bill than matters of substance.  It is 
submitted that this is an appropriate matter for subordinate legislation as it would allow changes 
to be made to the requirements in light of operational experience and which may require expert 
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input, and may not be entirely foreseeable at this stage without requiring primary legislation.  It 
should be noted that the power would not include removal of a requirement (which will be 
subject to scrutiny in the Bill). 

8. Similar consideration has been given to the power in relation to the amendment or 
addition to the steps set out in section 2(6).  It is considered that operational experience may lead 
to further steps being added to the list, or amendment to the list.  It is submitted that enabling the 
exercise of the power in relation to this provision, given that the steps are only set out as 
examples, and that they are matters of discretion, is appropriate. 

Choice of procedure 

9. The content of the dog control notice, in particular in relation to the requirements, could 
be viewed as important to the policy underpinning the Bill.  In addition, the power enables 
amendment to provisions in an enactment which will have already been considered by 
Parliament.  Therefore, it is submitted that affirmative resolution procedure is appropriate in 
relation to any Instrument made in exercise of this power. 

Section 2(10) – (Content of dog control notice) – power to prescribe form of dog control 
notice 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Negative resolution procedure 

10. Section 2(10) gives the Scottish Ministers the power to prescribe the form of the dog 
control notice. Section 2(8) makes provision as to the information which the form must contain 
and section 2(9) enables a local authority to include such other information it considers 
appropriate, provided it is consistent with that in section 2(8). 

Reason for taking power 

11. It is submitted that the power to prescribe the form is an appropriate matter for 
subordinate legislation. Prescribing the form is an administrative operational matter which, it is 
submitted, does not require full Parliamentary scrutiny in the Bill process.  It will, however, 
enable the Scottish Ministers to prescribe the layout and format of a dog control notice which is 
to be used throughout Scotland and will therefore be consistent, and will ensure that the 
information which is required by the Bill to be included will be included on the form.  Providing 
such a power by subordinate legislation will also enable amendment to the form without recourse 
to primary legislation. 

Choice of procedure 

12. Given that such an order will be almost entirely administrative in nature, it is submitted 
that negative resolution procedure is appropriate. 
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Section 4(4) – (Duties of local authority) – power to permit the sharing of and access to 
information held by a local authority as regards any dog control notice served by that local 
authority    

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution procedure 

13. Section 4(1) places a duty on local authorities to monitor the effectiveness, enforce and 
record information in relation to dog control notices. 

14. Section 4(4)(a) gives the Scottish Ministers the power to permit local authorities to share 
information they have recorded for the purposes of the Bill and for inclusion in the Scottish dog 
control database under section 10 with other local authorities, the police and Scottish Ministers.  
The provisions will enable local authorities to record and share information prior to the 
establishment of the database.  It is considered that the recording, and sharing, of such 
information will be necessary to enable enforcement of the Bill.  Section 4(4)(b) gives the 
Scottish Ministers the power to permit or require any person to be given access to that 
information for research purposes. It is expected that this will be used mainly to allow analysis of 
statistical data and to generally gather information on the effectiveness of dog control notices. 

Reason for taking power 

15. It is considered that section 4 is closely related to section 10.  The power which will be 
exercisable by the Scottish Ministers relates to information which may be held by the local 
authority in anticipation of establishment of the database.  It is considered that matters relating to 
the establishment of the database are administrative in character and relate to the enforcement 
and operation of the other provisions in the Bill.  It is, therefore, submitted that these are matters, 
which may also require to include technical detail, which are appropriate for subordinate 
legislation.  

Choice of procedure 

16. It is submitted that while this is an appropriate matter for subordinate legislation, given 
that it gives a power to make provision in relation to the recording, sharing and disclosure of 
personal information affirmative resolution procedure is appropriate. 

Section 8 – (Scottish dog control database) – Power to make provision as to the 
establishment, maintenance, operation, management and control of the database and for 
the appointment of the database operator 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution procedure 

17. Section 8 gives the Scottish Ministers the power to make provision for the establishment, 
maintenance, operation, management and control of the Scottish dog control database and for the 
appointment of the database operator (section 8(1) and (2)).  It is envisaged that the Scottish dog 
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control database will hold information on all dog control notices issued by local authorities in 
Scotland.  

18. Section 8(3) gives examples of the matters which may be included in any Order.  This 
includes the information which must or may be included in the database; permission to access 
the information for research purposes; retention periods; cancellation and variation of 
information to be entered; technical specifications; security; permitting a local authority to 
disclose the information to be included in the database and to share with other local authorities, 
Scottish Ministers and the police. 

Reason for taking power 

19. It is submitted that this is an appropriate matter for subordinate legislation as the 
provisions which the Scottish Ministers can make will be administrative in nature.  It relates the 
establishment of a database which may also require technical input and advice.  It is submitted 
that such matters would be of such a technical and detailed nature, and more closely related to 
the operation than the principles of the Bill, that subordinate legislation is more appropriate. It 
would also enable changes to be made to the database, if necessary and with the benefit of 
experience, without recourse to primary legislation.  

Choice of procedure 

20. It is submitted that the establishment of the database and the exact nature of the 
information to be included is an administrative matter which can be dealt with by subordinate 
legislation.  However, it is recognised that the information to be held in the database could be 
considered to be personal information.  Therefore, it is submitted that affirmative resolution 
procedure would be appropriate.  

Section 11 (Further provision as regards disqualification from owning or keeping a dog) – 
Power to prescribe procedure in application to discharge disqualification by rules of court 

Powers conferred on:  Court of Session and High Court of Justiciary  
Powers exercised by:  Act of Sederunt and Act of Adjournal 
Parliamentary procedure:  None 

21. Section 11 makes provision in relation to disqualification from owning or keeping a dog. 
Section 11(3) enables a person who has been disqualified from owning or keeping a dog under 
section 5(2)(a) (where they have been convicted of breaching a dog control notice) or section 
9(5) (where an order has been made by a court that the dog is out of control and dangerous) to 
apply the court which made the order to have the disqualification discharged.  If the person was 
disqualified under section 5(2)(a) this will have been in a criminal court.  Under section 9(5), this 
will have been as a result of summary application procedure in the sheriff court.  

Reason for taking power 

22. In terms of section 11(3) the disqualified person will be able to apply to the court which 
imposed the order.  It is submitted that prescribing the manner in which this can be achieved is 
an administrative matter which is suitable for subordinate legislation. 
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Choice of Procedure 

23. It is submitted that administrative matters, including the prescription of the exact method 
by which an application can be made under section 11(2), can appropriately be dealt with by the 
Court of Session by Act of Sederunt (see section 32 of the Sheriff Courts (Scotland) Act 1971) 
and the High Court of Justiciary by Act of Adjournal (see section 305 of the Criminal Procedure 
(Scotland) Act 1995) rather than being subject to any parliamentary procedure. 
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Local Government and Communities Committee 
 

1st Report, 2010 (Session 3) 
 

Stage 1 Report on the Control of Dogs (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Control of Dogs (Scotland) Bill (“the Bill”) was introduced as a Member’s 
Bill on 22 June 2009 by Christine Grahame MSP (“the Member in Charge of the 
Bill”). The Local Government and Communities Committee was designated as the 
lead committee for consideration of the Bill at Stage 1.   

2. The Committee agreed its approach to evidence-taking at its meeting on 23 
September 2009. It issued a call for evidence and received a total of 8 
submissions which are appended at Annexe C.  

3. On 18 November 2009, the Committee took evidence from— 

Eric Ferguson (National Dog Warden Association) 
Dennis Hearsum (National Dog Warden Association) 
Mike Flynn (Scottish Society for the Prevention of Cruelty to Animals) 
George Leslie (Canine Concern Scotland Trust) 
Albert Oswald (Dundee City Council) 
David Robertson (Aberdeenshire Council) 

and on 25 November 2009, took evidence from— 

Kenny MacAskill (Cabinet Secretary for Justice)  
Philip Lamont (Scottish Government Criminal Justice Directorate) 
Christine Grahame MSP. 

4. The Committee expresses its thanks, both to those who submitted written 
evidence and to those who took part in the oral evidence sessions. 

BACKGROUND 

5. The Bill seeks to modernise the law on the control of dogs. The Member in 
Charge of the Bill considers that much of the legislation on dogs to date is 

SP Paper 372 1 Session 3 (2010) 1
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piecemeal and has tended to focus on breeds of dogs and dangerous dogs. This 
Bill seeks to tackle the underlying reasons why dogs become out of control and 
dangerous and its primary focus is on the deed and not the breed of dog. 

6. The Bill would create an administrative regime that seeks to influence the 
behaviour of dog owners and those in charge of dogs and promote responsible 
ownership through— 

• introducing a new regime of ‘dog control notices’ (DCNs), which will 
enable local authorities to impose measures on the owner or person in 
charge of a dog where that person has failed to keep the dog under 
control; 

 

• providing the Scottish Ministers with a power to establish a national 
database of dog control notices; 

 

• enabling a local authority to apply to a court to have a dog destroyed 
where it considers that the dog is out of control and dangerous; and by 

 

• extending the liability of a person where a dog is dangerously out of 
control from public places only to all public and private places. 

 
7. The Bill also seeks to consolidate provisions in other legislation relating to 
dogs. For example, it would amend the Dangerous Dogs Act 1991, so that a dog 
owner can be held criminally responsible where a dog is found to be dangerously 
out of control “in any place”. This extends the current offence contained in the 
1991 Act that applies only where a dog is dangerously out of control in a public 
place (or private place where the dog is not permitted to be). 
 
8. The Bill would also repeal both the Dogs Act 1871 and the Dangerous Dogs 
Act 1989 in so far as they apply to Scotland, and restate the provisions of these 
Acts into one piece of legislation with significant additions to address responsible 
dog ownership.  

AIMS OF THE BILL 

9. A key rationale for the introduction of the legislation has been an increase in 
the rate of reported dog attacks in recent years. The Policy Memorandum1 
comments—  

“The objective of the Bill is to ensure that dogs which are out of control are 
brought and kept under control in Scotland. In recent years there has been a 
marked growth in the number of out of control dogs in Scotland. The scale of 
the problem can be illustrated by the number of dog attacks reported to the 
police in Scotland. In 1999-2000 there were 239 reported to the police with 
this number increasing to 623 in 2006-07, representing a 160% increase in 
the number of dog attacks in an eight year period. The focus of the Bill is on 

                                            
1
 Control of Dogs (Scotland) Bill. Policy Memorandum, paragraph 2.  Available at:  

http://www.scottish.parliament.uk/s3/bills/29-dogControl/b29s3-introd-pm.pdf
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“deed” not “breed” and is primarily aimed at owners’ behaviour which will 
thereafter address the resulting behaviour of dogs.” 

10. The Policy Memorandum suggests that irresponsible ownership of dogs is 
the main underlying factor for the increasing rate of dog attacks. It refers to the 
consultation on the Bill undertaken by the Member in Charge in which 21% of 
responses suggested a range of issues that should be addressed in order to 
reduce dog aggression and attacks – these included the need for owners to 
undertake training with their dogs, to improve their treatment of dogs and make 
greater efforts to socialise their dogs properly. The Policy Memorandum also cites 
the growing trend for urban gangs to use aggressive dogs as weapons and the 
keeping of dangerous dogs as status symbols by those engaged in criminal 
activities.  

11. The Member in Charge suggests that more sensible dog ownership should 
mean that fewer dogs will become dangerous and therefore there should be fewer 
dog attacks as a result. The Member considers that this would benefit the NHS as 
there should be fewer people presenting with injuries from dog attacks. She also 
considers that there should be benefits for the police as the preventative nature of 
the Bill should help reduce antisocial behaviour and therefore reduce the time 
police officers spend dealing with incidents involving dangerous dogs. 

12. The Member further considers that the Bill would benefit existing dog 
wardens and environmental wardens employed by local authorities, as it would 
“provide them with a more effective set of legislative tools to enable them to do 
their work”.2 

313. According to the Financial Memorandum , the Bill should also lead to 
significant financial savings through a reduction in criminal injuries compensation 
payments and there should be cost savings to the Crown Office, Procurator Fiscal 
Service and the Scottish Legal Aid Board.  

CONSULTATION  

Initial consultation by Alex Neil MSP 

14. Draft proposals for the Bill were initially developed by Alex Neil MSP. Mr Neil 
chaired a working group which consisted of representatives from Advocates for 
Animals, the Scottish Society for the Prevention of Cruelty to Animals (SSPCA), 
the Kennel Club and the Scottish Kennel Club to help inform the drafting of the 
consultation paper.  

15. The consultation took place between 14 January 2008 and 14 April 2008. 
Approximately 340 copies of the consultation paper were issued to which 80 
responses were received.  

16. The consultation paper sought views on six specific questions, namely:  

                                            
2
 Scottish Parliament Local Government and Communities Committee, Official Report, 25 

November 2009, Col 2733. 
3
 Control of Dogs (Scotland) Bill.  Financial Memorandum.  Available at:  

http://www.scottish.parliament.uk/s3/bills/29-dogControl/b29s3-introd-en.pdf
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• Are there any other ways to provide greater protection from dangerous dogs? 

• For the purposes of the bill, how would you define a dog as being 
“dangerously out of control”?  

• Are there any other defences [for a dog having been involved in an attack] 
which could be considered?  

• Do you have any suggestions to add to the list of suggested range of 
enforcements that could be issued as a control order? 

• What are your views on the creation of an offence of allowing your dog to 
attack another animal?  

• Can you think of any other costs that would arise out of implementing these 
proposals – either to dog owners or the public purse – which have not been 
mentioned in this consultation? 

417.  According to the summary of responses to the consultation — 

“The majority of respondents (56%) definitely supported the proposals 
either in whole or in part. A further 18% of consultees did not explicitly state 
their position but given the content of their responses were inclined to 
support some or all of the proposals. Therefore, around three-quarters of 
respondents were supportive.  

  
Some of the reasons given for supporting the proposal included: 
 

• Agreement with the “deed not breed” approach that the proposals 
advocate.  

• Support of the proposals’ aim to promote responsible dog ownership.  

• Support of the proposals’ aim to improve public safety.  

• The proposals may improve the care and treatment of dogs.  
 
14% of respondents stated that they did not support the proposals. Some of 
the reasons given included: 
 

• The proposals are reactive and don’t include any preventative 
measures.  

• The proposals could criminalise law-abiding dog owners, and would not 
affect those most likely to keep dangerous dogs i.e. the criminal 
element.  

• The current law on possession of banned breeds is not being enforced.  
 
In the remaining 12% of responses it was unclear whether they supported 
the proposals or not”. 
 

                                            
4
 Control of Dogs (Scotland) Bill.  Consultation summary of responses.  Available at:  

http://www.scottish.parliament.uk/s3/bills/MembersBills/pdfs/ControlOfDogsResponsesSummary.p
df
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18. 39 out of the 80 respondents to this consultation explicitly supported the 
“deed not breed”’ approach adopted in the Bill. The main reasons given in support 
of this position were:  

• “Any breed of dog is potentially dangerous. The training and the owner’s 
treatment of the dog makes them aggressive, not the breed.  

 
• Banning specific breeds penalises responsible owners, leads to an increase 

in abandoned dogs, can force owners underground and leads to a black 
market in the banned dogs.  

 
• Current legislation on banned breeds is ineffective and difficult to enforce.  
 
• Moving away from breed-centred legislation will improve public safety.”  

 
19. 6 respondents were explicitly opposed to the “deed not breed” approach to 
legislation primarily on the grounds that respondents considered that certain 
breeds, particularly Rottweilers, are inherently more dangerous than other dogs 
due to their sheer size, weight and bite force.  

Consultation by Christine Grahame MSP 

20. Mr Neil was appointed as Minister for Housing and Communities in February 
2009. As a member of the Scottish Executive, under Rule 9.14.1 of Standing 
Orders, he was not able to progress his proposal for a Bill. Christine Grahame 
MSP then replaced Mr Neil as Member in Charge of the Bill. 

21. In accordance with Rule 9.14.3 of Standing Orders, the Member in Charge 
lodged a statement of reasons why a further consultation on the proposed Bill was 
not necessary. She argued that the consultation already undertaken by Mr Neil 
had been extensive, that he had already met with various interested parties, and 
that the new Bill proposal was the same as the previous proposal. 

22. At its meeting on 1 April 2009, the Local Government and Communities 
Committee considered the statement of reasons and agreed that no further 
consultation was required on the proposal for a Bill.5 The Bill was then introduced 
on 22 June 2009. 

Consultation by the Local Government and Communities Committee 

23. Following introduction, the Local Government and Communities Committee 
published a call for evidence to which it received 14 responses. These were 
generally supportive of the purpose of the Bill and the approach taken to deal with 
“deed not breed”. However, there were some concerns raised about— 

• the approach taken to define “out of control” in the Bill; and  
 
• the role proposed in the Bill for authorised officers. 

                                            
5
 Scottish Parliament Local Government and Communities Committee.  Official Report, 1 April 

2009, Col 1909.                                                                                                                                                               
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24. These issues are considered below.  

DOG CONTROL NOTICES 

General 

25. In focusing on “deed not breed”, the Bill seeks to establish an administrative 
regime to influence the behaviour of dog owners and those in charge of dogs.  

26. The Bill seeks to do this through the introduction of “dog control notices” 
(DCNs). In this regard, the Policy Memorandum states— 

“The Bill gives local authorities power to serve DCNs on the dog owner, or 
the person who has day-to-day charge of the dog where it comes to the 
local authority’s attention that the dog’s behaviour is a problem but is not 
necessarily dangerous.”  

 
27. A DCN would be served by an authorised officer appointed by the local 
authority where it had come to their attention that a dog has been out of control.  

28. On receipt of a DCN, a dog owner would be required to comply with one or 
more measures specified within it, which seek to bring and keep the dog under 
control. Measures could include— 

• keeping the dog on a lead whenever it is in a place to which the public have 
access; 

• neutering the dog; 

• specifiying  places from which the dog should be kept away; and 

• the owner and the dog attending and completing a training course in the 
control of dogs. 

29. Failure to comply with a DCN would result in a summary conviction where a 
person would be liable to a fine of up to £1,000. 

30. The Member in Charge told the Committee that she did not expect a large 
number of DCNs to be issued. She believed that the preventative nature of the Bill 
would help to focus people on their responsibilities as dog owners and on what 
ownership of a dog means.6 

31. Philip Lamont, Head of Branch, Criminal Law and Licensing Division, the 
Scottish Government agreed— 

“We hope that even just the power for dog wardens to issue notices should 
act as a deterrent and that not too many notices will need to be issued. As a 

                                            
6
 Scottish Parliament Local Government and Communities Committee, Official Report, 25 

November 2009, Col 2731. 
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result the problems that might be associated with enforcement or the 
burden of enforcement might not be too great.”7  
 

32. The Scottish Government supported the proposed regime of dog control 
notices— 

“We believe the introduction of a DCN regime is to be supported as a 
sensible and proportionate measure to emphasise the importance to dog 
owners of taking responsibility for the actions of their dogs and stopping 
them from being out of control. We agree with Christine Grahame that the 
preventative nature of DCNs will help assist in reducing the number of dog 
attacks.”8  
 

33. While there was general support in evidence for a DCN regime, some 
concerns were raised. These are considered below. 
 

SERVING A DOG CONTROL NOTICE 

34. Section 1 of the Bill provides for an ‘authorised officer’ to serve DCNs on 
individuals who they or a court considers to be responsible for a dog which has 
been “out of control”. 

Authorised Officers 

35. Under the Bill, each local authority would have to appoint at least one 
authorised officer for the purposes of administering DCNs. The Bill anticipates that 
authorised officers will be those officers currently employed by local authorities 
who deal with dogs and that the new duties imposed by the Bill would be 
subsumed within existing duties. The Bill therefore anticipates that no additional 
staff will be required to be employed by local authorities to implement its 
provisions. 

36. However, concerns were raised in evidence by local authorities who 
considered that they would need to recruit additional staff in order to implement 
the DCN regime. This issue is considered later in this report as part of the 
Committee’s consideration of the Financial Memorandum. 

37. The Bill also provides that each local authority must be satisfied that the 
authorised person is skilled in the control of dogs and is able to instruct and advise 
others in matters relating to this. Whilst the Bill does not prescribe specific 
qualifications for these posts, the Policy Memorandum acknowledges that it is 
important for authorised officers to have sufficient expertise to be able to assess 
whether or not a dog is being (or can be) kept under control by the person in 
charge of it— 

“They will also need to be able to assess if a dog can be brought under 
control and identify the necessary steps to achieve that, such as attending 

                                            
7
 Scottish Parliament Local Government and Communities Committee, Official Report, 25 

November 2009, Col 2712. 
8
  Criminal Law and Licensing Division, Scottish Government.  Written submission to the Local 

Government and Communities Committee. 
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and completing a training course in the control of dogs with the dog in 
question or requiring that the dog is muzzled in public. These officers can be 
anyone with the necessary skills and training to do the job effectively. It is 
envisaged many will be dog wardens or environmental health wardens 
already employed by the local authority. Local authorities may also consider 
authorising suitably qualified community wardens or utilising the experienced 
employees of the Scottish SPCA, for example.” 

38. However, concerns were expressed by witnesses about the level of 
experience and training necessary to be able to effectively carry out the new 
responsibilities introduced by the Bill. 

39. The National Dog Warden Association (NDWA) was concerned that the Bill 
did not set out specific qualifications for the role, and argued that a minimum level 
of experience or relevant qualifications should be necessary if the job is to be 
carried out effectively. Dennis Hearsum, Dog Control and Welfare Co-ordinator for 
the NDWA, told the Committee— 

“It is important to have experienced officers who can pass on their 
experience to new officers. People cannot get that experience by taking a 13 
or 14-week course. For a start, they might not be able to work with a 
sufficient number of dangerous dogs to maintain their knowledge. They must 
work in all the different types of situations all the time. Every situation is 
different, and people gain experience only by being put into them…We really 
need to have experienced staff. It is no good taking someone who does not 
do this work for a living, as it cannot be instilled in them by a 13-week 
course—it takes much longer than that.”9

40. George Leslie of the Scottish Canine Trust was concerned that— 

“…many local authorities will just appoint somebody who has almost no 
experience with dogs. There is a need to consider establishing a standard 
for dog control officers, perhaps through subordinate legislation under the 
bill.”10  

 
41. The Scottish Government believed that the authorised person must have the 
requisite level of skill but that the appointment of authorised officers was a matter 
for local authorities.11 

42. The Committee accepts that in order to carry out their job effectively in 
light of the new legislation, authorised officers must be fully trained and 
experienced in handling and dealing with dogs. The Committee recommends 
therefore that appropriate training must be made available by local 
authorities for those officers who will take on new responsibilities under the 
Bill.  

                                            
9
 Scottish Parliament Local Government and Communities Committee, Official Report, 18 

November 2009, Col 2681. 
10

 Scottish Parliament Local Government and Communities Committee, Official Report, 18 
November 2009, Col 2702. 
11

 Scottish Parliament Local Government and Communities Committee, Official Report, 25 
November 2009, Col 2720. 
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43. The Committee notes the calls in evidence for authorised officers to 
have a minimum level of experience and relevant qualifications and it 
recommends that local authorities consider this when developing training 
strategies. 

Corroboration 

44. Concerns were expressed in evidence about the corroboration of evidence 
when serving a DCN. The NDWA, for example, considered that for each DCN 
served, there would need to be two authorised officers present to ensure evidence 
was corroborated.  

45. In response to this concern, the Member in Charge, in a letter to the 
Committee, sought to clarify the position— 

“Corroboration is only required in respect of criminal prosecution. Issuing of 
DCNs is primarily an administrative scheme to be run by local authorities. No 
criminal offence is alleged and there is no requirement for corroborated 
evidence.”12

46. In oral evidence, the Member added— 

“The onus will be on the warden to sustain the accusation, as they will have 
brought it forward, but if there is no corroboration, the sheriff will decide the 
case on its merits, the credibility of the witnesses and the evidence that is 
before him. That is what happens in civil actions, such as small claims 
actions, throughout Scotland.”13  

47. Philip Lamont from the Scottish Government explained—  

“The issuing of a dog control notice would be a civil matter…There would be 
no need for any sort of corroboration before a dog control notice could be 
issued. However, the breach of a notice could be a criminal matter—that is 
where corroboration would come in, to prove the offence. Under section 5, a 
dog owner could be found guilty of an offence if they did not adhere to the 
terms of the dog control notice—in other words, if they did not bring their dog 
under control or if they breached any of the terms of the notice…If a dog 
warden who was monitoring a situation saw that a dog control notice was 
being breached, they would have to involve the police at that stage, to make 
a report.”14  

48. The NDWA remained concerned however and, in a subsequent letter to the 
Committee, argued that— 

                                            
12

  Letter from Christine Grahame MSP to the Convener of the Local Government and Communities 
Committee dated 19 November 2009. 
13

 Scottish Parliament Local Government and Communities Committee, Official Report, 25 
November 2009, Col 2745. 
14

 Scottish Parliament Local Government and Communities Committee, Official Report, 25 
November 2009, Col 2713. 
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“The whole process of issuing a DCN may lead eventually to a criminal 
prosecution and as such would require corroboration from witnesses as to 
the original act requiring a DCN to be issued.”15

49. The Committee acknowledges that the serving of a DCN is a civil matter. 
However, the Committee considered whether, if someone was prosecuted for a 
breach of a DCN, it would be a defence to that action to challenge the validity of 
the original notice. If so, corroboration of the original notice would be helpful. 

50. Section 3 of the Bill contains a power for someone to appeal against the 
issuing of a DCN in the first place. Philip Lamont told the Committee— 

“It could be argued that, if that person does not use that power, and then 
breaches the dog control notice and is prosecuted, they have in effect 
admitted that the dog control notice has been issued as they have not 
appealed against it…it perhaps needs to be examined for the sake of 
clarity.”16

51. The Committee accepts that it would not be practicable for authorised 
officers to work in pairs to allow for evidence to be corroborated each time a 
DCN is served. It notes that corroboration is not required under civil 
proceedings in any event.  

52. However, the Committee acknowledges that the validity of a DCN may 
be used as a defence in a criminal prosecution. It considers that this lends 
credence to the view put forward in evidence that a higher level of 
corroboration of the original incident and the circumstances that gave rise 
to the issuing of the DCN would be helpful. 

53. In this regard, therefore, the Committee recommends that the Member 
in Charge should consider whether an amendment to the Bill is necessary 
for the sake of clarity. In this regard, it suggests that any amendment should 
expressly state that when a DCN has not been appealed within the appeal 
period, it is in effect final and its validity cannot then be challenged in a 
subsequent criminal prosecution. 

Definitions 

54. Section 1(3) of the Bill seeks to define an “out of control” dog. There was 
some concern expressed in evidence that the terminology was imprecise and that 
this might present difficulties in relation to defining and interpreting its meaning.  

55. Section 1(3) states that a dog is “out of control” if— 

(i) it is not being kept under control effectively and consistently (by 
whatever means) by the proper person, and 

                                            
15

 Letter from the National Dog Warden Association to the Local Government and Communities 
Committee 
16

 Scottish Parliament Local Government and Communities Committee, Official Report, 25 
November 2009, Col 2717. 
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(ii) its behaviour (or, irrespective of its behaviour, its size and power) 
give rise to reasonable— 

 (i) alarm, or 

 (ii) apprehensiveness, 

on the part of any individual. 
 
56. The Policy Memorandum seeks to clarify the position— 

“Essentially a dog is out of control where a person does not keep their dog 
under control effectively and consistently. In addition the behaviour, or size 
or power of the dog gives rise to reasonable alarm or apprehensiveness on 
the part of any individual. For example, a dog which is large and powerful 
and which might otherwise cause alarm or apprehensiveness but is kept 
under control is not out of control. Whereas a dog which may not be large 
or powerful but behaves in a manner which causes alarm or 
apprehensiveness and is not controlled effectively and consistently, would 
be out of control.” 

57. Both the NDWA and the Canine Concern Scotland Trust suggested that the 
term “out of control” might mean different things to different people – for example 
someone who had a phobia about dogs might have a different view on whether a 
dog was out of control to someone who was more used to dogs.  

58. The NDWA was particularly keen for clarity in this regard on the basis that it 
would be their officers who were ultimately responsible for determining whether a 
dog was “out of control”. 

59. In addition, George Leslie of the Canine Concern Scotland Trust was 
concerned about the use of the term “reasonable” in Section 1(3)(b)—  

“…if we make the definition of a dangerous dog as vague as a dog that 
gives reasonable alarm or reasonable apprehensiveness, we will create a 
minefield for sheriffs and, possibly, a situation in which lawyers will 
thoroughly enjoy going to court to argue matters out.”17  

60. Reference in section 1(3)(b) to the “size and power” of a dog giving rise to 
“apprehensiveness” was also a cause for concern for a number of respondents to 
the Committee’s consultation.  

61. Advocates for Animals considered that it would be wrong to penalise 
innocent dogs because their size and power caused “apprehensiveness” and 
suggested that the various causes of apprehensiveness listed in the Bill must be 

                                            
17

 Scottish Parliament Local Government and Communities Committee, Official Report, 18 
November 2009, Col 2693. 
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the result of the dog’s actual behaviour, rather than breed characteristics such as 
size and power.18  

19 2062. The Kennel Club  and the Dangerous Dogs Act Study Group  expressed 
similar concerns and called for the removal of the term “size and power” on the 
basis that the dog’s breed is only one factor that may affect its behaviour. They 
considered that the way in which a dog is trained and treated is more important in 
determining behaviour than its breed. 

63. The British Veterinary Association agreed— 

“The reference to “size and power”…should be removed, as it suggests that 
a dog may be defined as “out of control” based on nothing more than its 
breed. This would mean that a Great Dane, for example, due to its size and 
power could give rise to apprehensiveness in an individual and 
consequently be deemed out of control even though it was not”.21

 
64. In seeking to provide clarity, the Member in Charge explained that both 
elements of the two part test set out in section 1(3) must be taken together to 
provide the basis upon which an authorised officer can determine whether a dog is 
“out of control”— 

“The first test is whether the dog is kept under control effectively and 
consistently. Whether the dog is small or big, its behaviour is the key, and 
the second test is whether that behaviour gives rise to reasonable alarm 
and apprehensiveness in an individual. That is the test of reasonableness—
the alarm has to be reasonable on the part of the individual. The dog must 
threaten their safety, the safety of some other person or that of another 
animal or dog...”22

65. The Cabinet Secretary for Justice accepted the Bill’s definition of “out of 
control” but acknowledged the concerns that has been raised in evidence— 

“We agree with the Bill's definition. Section 1(3) has a two-part test for 
whether a dog is deemed to be out of control… Both elements of the test 
must be met for an authorised officer to consider that a dog is out of control. 
We are genuinely content with the Bill's definition. We are aware of 
concerns about it…In principle, we think that the test is satisfactory, but if it 

                                            
18

 “Apprehensiveness” is defined at section 1(4) of the Bill where it refers to an individual’s own 
safety, the safety of some other person and / or the safety of an animal other than the dog in 
question. 
19

 The Kennel Club.  Written submission to the Local Government and Communities Committee. 
20

 Dangerous Dogs Act Study Group.  Written submission to the Local Government and 
Communities Committee. 
21

 British Veterinary Association.  Written submission to the Local Government and Communities 
Committee. 
22

 Scottish Parliament Local Government and Communities Committee, Official Report, 25 
November 2009, Col 2738. 
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can be improved by additions or amendments, we will be perfectly 
supportive and relaxed about that.”23

66. The Committee accepts that the Bill provides for a two part test to be 
satisfied before a dog is deemed to be out of control. However, the 
Committee acknowledges the concerns expressed by a number of witnesses 
about section 1(3)(b) of the Bill, which seeks to define an out of control dog, 
and their calls for clarity in this regard.   

67. In this regard, the Committee notes concerns expressed that an 
authorised person is required to determine whether a dog has given rise to 
“reasonable alarm and apprehensiveness”. The Committee considers that 
this wording is too imprecise and has the potential to cause confusion and 
lead to a lack of consistency being applied in decisions by authorised 
officers. 

68. The Committee is also concerned about the inclusion of the term “size 
and power” in this section. It considers that the term should be removed on 
the basis that a dog’s breed is only one factor that might affect its 
behaviour. The Committee believes that the reference undermines a key 
principle of the Bill which seeks to focus on the deed and not the breed of a 
dog. 

69. The Committee invites the Member in Charge to give further 
consideration to these concerns and to consider whether amendments to 
section 1(3)(b) would help to give clarity, especially to those who are 
required to implement the provisions. 

DUTY OF LOCAL AUTHORITY TO MONITOR EFFECTIVENESS OF AND TO 
ENFORCE DOG CONTROL NOTICE ETC. 

70. Section 4 of the Bill would place a duty on a local authority to monitor the 
effectiveness of and enforce all notices issued by authorised officers appointed by 
them. This requires ongoing monitoring of DCNs to assess whether the steps 
specified are effective in bringing a dog under control. 

71. Section 4(4) would give Scottish Ministers an order-making power to allow 
local authorities to share information that they hold on DCNs issued with other 
local authorities, Scottish Ministers and the police. This is discussed in more detail 
at section 8 in relation to the establishment of a Scottish National Database. 

FAILURE TO COMPLY WITH DOG CONTROL NOTICE 

72. Section 5 sets out provisions relating to the consequences of a failure to 
comply with a DCN. In this regard, the serving of a DCN does not in itself establish 
a criminal offence, however the breach of a DCN does. On summary conviction, a 
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person would be liable to a fine of up to level 3 on the standard scale, which is 
currently £1,000.24  

73. The Policy Memorandum adds that— 

“Other penalties, such as destruction of the dog (if a dog is considered 
dangerous) or disqualification from owning or keeping a dog are also 
available to the court if the person is convicted of failing to comply with a dog 
control notice. If the dog is not destroyed the court may require the local 
authority to serve a further control notice”. 

74. According to the evidence received, it was suggested that the following 
estimated costs might arise for someone served with a DCN: 

• Training course for dogs - £20 to £40 per hour;  

• Destroying the dog - £70 to £120;   

• Microchipping the dog - £30; and 

• Neutering the dog - £100 (male) £200 (female). 
 
75. The Committee considered whether the cost of compliance may be an issue, 
especially for those with the least ability to pay. 

76. The Committee noted comments from Mike Flynn of the SSPCA in this 
regard, who believed that the cost of destroying a dog would probably mean the 
dog being left on the street as a stray.25 

77. The Member in Charge stated that one of the key principles of the Bill was to 
seek to promote the need for responsible dog ownership and that in this regard, 
people needed to be more aware of the financial commitment involved in keeping 
an animal and that this was not cheap. She considered that where someone was 
struggling to pay, there would be help available from various sources, for example, 
for dog training.26 

78. George Leslie of the Canine Concern Trust also told the Committee that as a 
practising vet— 

“I have many clients who come from a fairly non-affluent background but 
who can find the money. My practice talks to them and arranges payment 
by instalments to cover procedures such as neutering or 
microchipping…Many other vets do the same.”27  

 
79. The Committee considers that a DCN which requires an owner to 
comply with a number of requirements could be costly and that this could 
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have an impact especially on those with the least ability to pay. However, the 
Committee accepts that the Bill seeks to promote more responsible 
ownership of dogs and, therefore, supports the provisions in the Bill that 
relate to the consequences of a failure to comply with a DCN.  

80. The Committee does recognise, however, the view expressed in 
evidence, that the cost of compliance with a DCN may result, at least 
initially, in an increase in the number of stray dogs but believes that this 
should reduce over time as general awareness about the responsibilities of 
keeping a dog increases.  

SCOTTISH DOG CONTROL DATABASE 

81. The Bill at Section 8 provides the Scottish Ministers with a power to establish 
by Order, a “Scottish Dog Control Database” following consultation with local 
authorities and other appropriate stakeholders. The proposed purpose of the 
database would be to hold information from all local authorities relating to DCNs in 
Scotland. The Bill allows for the establishment, maintenance, operation, 
management, control and operation of the database as well as for the appointment 
of a database operator. 

82. The Financial Memorandum comments—  

“Such a database need not be established initially. Instead, it is anticipated 
that local authorities will record the information, and Scottish Ministers could 
require authorities to share this information with them. As such, it is not 
anticipated that initially a cost will be incurred.  
 
Should, however, the Scottish Government determine at a later date that it 
would be beneficial to establish a national database then, drawing on the 
projected costs for a national database within the terms of the Tobacco and 
Primary Medical Services (Scotland) Bill, it would cost approximately 
£7,500 to establish.”  

Evidence  

83. There was some support for a national database. Mike Flynn of the SSPCA 
said that it would find it helpful to have access to information on the outcome of a 
court action— 

“Currently, if we take someone through the fiscal service and they are 
banned, that information is not held centrally. Only we and the court that 
passed the sentence know that the individual has been banned.”28  

84. George Leslie of the Canine Concern Scotland Trust hoped that a national 
database would hold information about follow-up action taken after a DCN had 
been issued— 
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“There might be problems with the expense of doing that, given local 
authorities' economic situation, but we should try to follow up control 
notices, to ensure that they have been successful. We need to know that 
people have taken more control of their animal and that its behaviour has 
improved.”29

85. The Scottish Government on the other hand did not support a national 
database. In evidence, the Cabinet Secretary for Justice explained the position— 

“We do not see the need for a national database, which would have a cost. 
Local authorities will be required to keep records, and the benefits of a 
national database that would be built up from data that were kept locally are 
not clear. The bill would not require a national database to be created and 
we remain to be convinced that one should be established. Much of the 
information would be collected by local authorities. Equally, I am aware that 
the police keep their own records of dogs, just as they possess records of 
where they believe weapons may be stored. I do not understand what 
benefit a national database would have when the information is collected 
locally but, if you can tell us why we need one, who would access it and for 
what purpose they would do so, we are open to persuasion.”30  

86. The Cabinet Secretary however did acknowledge the benefits of sharing 
information on out of control dogs— 

“There is sound merit in achieving things simply by sharing existing 
information, rather than by creating an additional database that might cause 
fear and alarm to some people.”31

87. In terms of sharing information, the Committee notes that Section 4(4) of the 
Bill provides a power for the Scottish Ministers in relation to information held by 
local authorities on DCNs that have been served, to make an order permitting a 
local authority "to share, for the purposes of this Act, that information with other 
local authorities, Scottish Ministers and the police."  

88. Philip Lamont from the Scottish Government told the Committee that it was 
its intention to use this order-making power, although he suggested it might be 
helpful if the provision were extended to include other agencies beyond those 
listed.32  

89. In this regard, the Committee considered whether, rather than establishing a 
national database, there would be some benefit in establishing a register which 
would hold information on people who were not deemed suitable to have dogs or 
who had been disqualified from owning a dog.  A register of disqualified persons 
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could act as an extra tool to help various agencies deal with those people who 
were predisposed to criminal or antisocial behaviour. 

90. The Cabinet Secretary for Justice agreed that there was merit in such a 
register for that purpose. He was aware that the police already undertook some 
informal tracking in this regard, but felt it would be helpful to have wider access to 
such information.33   

91. The Member in Charge suggested that the Scottish Government might wish 
to explore the establishment of a register of disqualified persons in the first 
instance but she still wanted the Bill to include a power establish a national 
database— 

“I want the Bill to give the Government the power, once the Bill becomes 
law and is operational, to consider the merits of a national database, even if 
it is initially restricted to those who are disqualified.”34

92. The Committee notes that, under the Bill, it is for the Scottish 
Government to decide whether it wishes to establish a national database 
which will collate data on the control of dogs in Scotland. However, in 
evidence the Scottish Government made it clear that it does not favour 
doing so.  

93.  The Committee notes that the Scottish Government is not convinced of 
the need for a national database on the basis that information is already 
collected and used locally. Nor is the Scottish Government convinced of the 
need to include the establishment of a national database in the Bill. 

94. The Committee is not convinced of the merits of having a national 
database, especially given the likelihood of small numbers of DCNs being 
issued. However, it is attracted to the suggestion made in evidence to 
establish a register of disqualified owners where information on disqualified 
owners could be shared by local authorities, the police and others. In this 
regard, the Committee agrees with the Member in Charge that the Scottish 
Government should explore this possibility.  

95. If a register of disqualified persons is established, the Committee 
recommends that its operation should be reviewed to assess its usefulness. 
The Committee therefore agrees that the Bill should retain the provision to 
establish a National Database if it is considered at a later stage that this 
would be of merit. 

AMENDMENT OF DANGEROUS DOGS ACT 1991 

96. Section 3 of the Dangerous Dogs Act 1991 deals with threatening behaviour 
and attacks on people by any type of dog. 
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97. Anyone who allows a dog to be dangerously out of control in a public place 
(or a private place where the dog is not permitted to be) is guilty of an offence. If 
the dog injures someone, that person is guilty of an aggravated offence. There is, 
however, no provision in the 1991 Act that covers a situation where a person is 
attacked by a dog on private property, within a private dwelling or in a private 
place where the dog is permitted to be. 

98. Section 10 of the Bill seeks to address this deficit in the 1991 Act by 
amending the Act to make it an offence to allow a dog to be out of control “in any 
place (whether or not a public place)”. As a consequence of extending the offence 
in this way, police and local authority powers to seize such dogs become 
applicable to all such places. 

99. There was general support in evidence to amend the 1991 Act in this way, 
however, some of the evidence received by the Committee considered that the 
1991 Act should have been significantly amended, if not replaced or repealed. For 
example, a number of respondents suggested that the 1991 Act should be 
amended to allow owner led applications to the Index of Exempted Dogs in order 
to further emphasise the approach of “deed not breed” proposed within the Bill. 
The Kennel Club asserted—  

“If the IED were reopened to owner led applications, this would allow 
responsible owners of illegal dogs to register their dogs (provided their dogs 
were deemed safe, and met the registration requirements), and for the 
police to focus their activities on non registered pit bull terrier type dogs e.g. 
those that are likely to be owned by irresponsible owners. Although the list 
of illegal dogs would remain, a Bill to this effect would be non breed specific 
to the extent that it would recognise that pit bull type dogs are not inherently 
dangerous and can be owned responsibly. 
  
The police expend significant resources on enforcement of the DDA, and 
much of that goes on the seizure of dogs where the only offence is that they 
are 'of the type'. Allowing such dogs to be voluntarily registered on the IED 
would allow those resources to be used more effectively elsewhere, and 
preferably to concentrate on those dogs showing unprovoked aggression. 
  
Therefore, while we welcome the proposals contained in the Bill, we do not 
believe that they go far enough to make significant changes to current 
legislation or in recognising that it is the actions of dog owners and a dog’s 
training that have more of an impact on a dog’s behaviour than its breed”.35

Private places 

100. Concerns were expressed in evidence about the impact that the proposed 
amendment to the 1991 Act would have on dog wardens, who would have to deal 
with out of control dogs on private property for the first time. 

101. Eric Ferguson of the NDWA considered that this would introduce a range of 
new circumstances for dog wardens to deal with, and that they would need to work 
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closely with the police in this regard, for example if they wanted to gain access to 
private property in potentially dangerous circumstances.36  

102. Albert Oswald, Head of Dundee City Council’s Environmental and Trading 
Standards Department agreed that its wardens would have to rely on the police in 
certain situations to ensure their health and safety. They would also have to rely 
on local intelligence, such as information gleaned from social workers or housing 
associations with experience of the property or individuals that would help them 
risk-assess potential situations.37 

103. Witnesses expressed concerned about how the legislation would deal with a 
dog attack on an intruder on private property. Dennis Hearsum of the NDWA 
said— 

“We must make it clear that, when we are talking about private areas, we 
are not talking about preventing a dog from doing its job, for example when 
someone illegally enters someone else’s private property, either to do 
someone harm or steal their property.”38  

 
104. George Leslie of the Canine Concern Scotland Trust suggested that good 
practice in the United States of America was worth replicating in Scotland. He told 
the Committee that in Rhode Island— 

“A dog cannot be declared vicious or dangerous if it injures someone who is 
deliberately trespassing on the owner’s private property, teasing or abusing 
the dog, or assaulting another person or committing a crime.”39  

105. The Member in Charge explained that the Bill provides discretion when 
dealing with an out of control dog on private property— 

“Section 1(5)(b)(ii) gives a warden discretion not to serve a notice if it 
appears to the authorised officer that the circumstances are such that it 
would not be reasonable to serve a dog control notice.”40  

106. In responding to concerns that were raised about dealing with a situation 
where a dog in a garden caused someone “fear and alarm” when entering the 
property, the Member in Charge told the Committee— 

“…postmen, delivery men and neighbours who are visiting are entitled to 
know that they can approach even if a dog is loose in someone’s garden. 
They are bona fide people at the front door, and they are entitled to know 
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that they will not be put in a state of alarm and distress by a dog that is out 
of control.   

It is a matter of what is reasonable in the circumstances. If somebody came 
into your garden and behaved in an offensive or threatening way, it would 
be for the dog warden to decide whether it was reasonable to serve a notice 
on you, depending on what the dog did.”41  

107. The Committee acknowledges the views expressed in evidence that the 
Bill should have amended the Dangerous Dogs Act 1991 more significantly 
than is proposed, however, the Committee supports the Bill’s amendment of 
the 1991 Act which will make it an offence to allow a dog to be dangerously 
out of control anywhere (either in a public or a private place). 

108. The Committee notes that police and local authority powers to seize 
such dogs also become applicable to all places, but it seeks further 
clarification from the Member in Charge on the general powers of access to 
private property that are available to the police and local authorities, and 
whether these raise any issues in relation to what the Bill seeks to do. 

109. The Committee accepts that there may be some initial difficulties 
experienced by dog wardens as they seek to deal with out of control dogs 
on private property for the first time. As previously indicated, the Committee 
is concerned about the Bill’s definition of an out of control dog and is 
conscious that decisions to be taken by wardens in relation to whether a 
dog is out of control on private property may have to be handled even more 
sensitively. It repeats here its recommendation that the Member in Charge 
look again at the wording used in the Bill to define an out of control dog. 

110. The Committee considers that it is vital for dog wardens to gain 
experience of dealing with instances of out of control dogs on private 
property, and in this regard it recommends that local authorities provide 
suitable training. 

FINANCIAL MEMORANDUM 

111. The Finance Committee considered its approach to the Financial 
Memorandum on 1 September 2009 and agreed to adopt level one scrutiny. This 
level of scrutiny applies where there appears to be minimal additional costs as a 
result of the legislation. 

112. The Finance Committee sought written comments on the Financial 
Memorandum from relevant organisations by way of a questionnaire. Responses 
were received from 7 local authorities, the Scottish Government and the 
Association of Chief Police Officers in Scotland and these are appended in 
Annexe D. 
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General 

113. The financial assumptions contained in the Bill are based on the estimated 
number of DCNs that are expected to be issued (1,144 per annum), which is in 
turn based on the number of dangerous dogs in Scotland. However, it was 
acknowledged by the Member in Charge that, in light of the degree of uncertainty 
about the number of dangerous dogs in Scotland, there is also some uncertainty 
about the costs set out in the Financial Memorandum. 

114.  In its written submission, the Scottish Government indicated that it had 
concerns, based on discussions with COSLA, about the financial estimates in the 
Financial Memorandum. It believed that in respect of the creation of the DCN 
regime, the estimate “may be on the low side.” Similar concerns were also 
expressed by a number of local authorities and about the resource implications 
they considered would arise from implementation of the Bill. These concerns are 
addressed below, 

115. The Committee notes that the Financial Memorandum envisages that the 
implementation of the Bill should result in considerable savings to the public purse. 
It suggests for example that costs paid out by the Criminal Injuries Compensation 
Authority (in 2007/08 in respect of 86 dog bite cases this amounted to £237,274) 
should no longer arise once the legislation is in place. 

Costs to the Scottish Government 

116. The costs to the Scottish Administration are estimated to be minimal and only 
likely to involve the costs of establishing a national database, if the Scottish 
Government decides to do so. The cost of this is estimated at £7,500. 

Costs to local authorities 

117. In terms of the likely costs that would fall to local authorities as a result of the 
Bill, the Financial Memorandum assumes that these would include the provision of 
training for dog wardens (estimated at £850 per officer), some administration and 
IT costs involved in supporting the DCNs regime, and the costs of issuing DCNs.  

118. In terms of the costs of issuing DCNs, the Financial Memorandum points out 
that in 2007-08, the police recorded 1,144 offences - 557 relating to dangerous 
dogs and 587 arising from a failure to keep dogs under proper control or where an 
order has been contravened. On this basis, it estimates that the total cost to local 
authorities of issuing DCNs would be expected to be just over £4,000 per annum 
(1,144 x £25.66 per DCN).   

119. The Financial Memorandum states that the Bill would impose no requirement 
on local authorities to recruit additional staff in order to implement the Bill. Most of 
the local authorities who submitted their views to the Finance Committee on the 
Financial Memorandum disagreed and indicated that this did not accurately reflect 
the cost implications for local authorities.  
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120. Scottish Borders Council, in its submission to the Finance Committee, said 
that it was not able to meet the financial costs associated with the Bill and that 
further funds would require to be made available by Central Government.42 

121. East Lothian Council said that increased public awareness could result in an 
increased level of complaint from the public and that this could lead to “an 
increase in workload that could be beyond our capabilities.”43 

122. Comhairle nan Eilean Siar said that it did not currently employ dog wardens 
so there would be additional costs for it. The Council employs Community 
Environment Officers who are trained in serving fixed penalty notices, but are not 
required to deal with or handle dogs.44 Moray Council said that it currently 
employed two Animal Services Officers who dealt primarily with animal health and 
welfare issues and were working to full capacity.45 Shetland Islands Council 
expressed similar concerns.46 

123. However, Albert Oswald, Head of Dundee City Council’s Environmental 
Health and Trading Standards Department believed that— 

“…the costs can be absorbed. We do much of the work that is involved at 
the moment. Issuing and monitoring the expected number of dog control 
notices will not involve much more than we already do. The costs as 
described are fairly accurate.”47  
 

124. David Robertson, Environmental Health Officer for Aberdeenshire Council 
took a slightly different view, saying— 

“Much of the cost could probably be absorbed, but issuing dog control 
notices and monitoring the situation before and after could lead to additional 
overtime working, which would have costs.”48  

 
125. In response to these concerns, the Member in Charge told the Committee— 
 

“Every local authority carries out work under the Dog Fouling (Scotland) Act 
2003, the Civic Government (Scotland) Act 1982, the Control of Dogs Order 
1992 and animal health and welfare legislation…so they must be staffed to 
deliver those duties. I am clear that rather than burden existing dog wardens 
and environmental wardens with additional work, the bill will provide them 
with a more effective set of legislative tools to enable them to do their 
work.”49  
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126. However, Moray Council was concerned about this parallel being drawn with 
the Dog Fouling Act— 

“The Bill places a duty on local authorities to act and monitor compliance 
which will require more resources than dog fouling enforcement which is an 
occasional activity. The costs therefore will be considerable.”50

127. Scottish Borders Council agreed that such a comparison was 
“disingenuous”— 

“At present the Council have officers who collect stray dogs…they are not 
skilled in the control of dogs…this in itself with pose a financial burden on the 
local authority.”51

52 53128. Comhairle nan Eilean Siar  and Shetland Islands Council  also considered 
that the financial implications of the Bill on islands councils were not accurately 
reflected in the Financial Memorandum. They cited the higher costs of providing 
training for their officers which may only be available on the mainland. 

129. The Cabinet Secretary for Justice told the Committee— 

“No funding has been allocated in the Scottish Government budget, so if 
new responsibilities were to give rise to the need for extra central 
government funding, discussions would have to take place, in accordance 
with the procedures in the concordat. It would be for local authorities to 
work out how to proceed, but we would be happy to discuss the matter.”54  

 
Transfer of responsibilities from the police to local authorities 
 
130. The Bill could also potentially see an increase in costs incurred by local 
authorities on the basis of a transfer of responsibilities for dealing with stray dogs 
from the police.  
 
131. In its submission to the Finance Committee, the Association of Chief Police 
Officers in Scotland indicated that there were approximately 5,500 stray dogs dealt 
with by the police in 2008. In terms of Police costs, these ranged from around 
£12,000 per annum to Tayside Police to £50,000 per annum for Strathclyde 
Police. 
 
132. These costs would potentially fall to local authorities and concerns were 
expressed in evidence about the impact this would have. Albert Oswald, Head of 
Dundee City Council’s Environmental Health and Trading Standards Department 
told the Committee— 
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“…there is no doubt that if responsibility were to be transferred wholly to 
local authorities, it is unlikely that there would be funding for a call-out 
service for animal control officers or dog wardens. We can see from the 
figures that a lot of dogs are picked up at night and on the weekends, and 
there is currently no call-out service in operation.”55  

 
133. David Robertson, Environmental Health Officer for Aberdeenshire Council, 
was also concerned— 
 

“We too work with the police with regard to 24-hour cover for stray dogs. We 
provide manned police stations with kennelling facilities as part of our 
partnership working. If that duty were to be removed from the police, it would 
pose big problems for us.”56

134. Dennis Hearsum of NDWA added that if responsibilities were transferred— 

“I assure you that the costs to local authorities would soar, as we currently 
do not provide 24-hour cover or out-of-hours working…we do not have the 
facilities or the funds to do so.”57

135. The Committee noted that there did not appear to be any discussions taking 
place between the police and local authorities with regard to the transfer of 
budgets to cover any shift in responsibility. However, the Cabinet Secretary for 
Justice acknowledged that the Scottish Government was seeking— 

“…to engage in meetings with the Association of Chief Police Officers in 
Scotland and the Convention of Scottish Local Authorities…to work out 
what is best for our communities and who is best placed to deal with 
matters. Meetings are being set up to ensure that discussions 
commence.”58  

 
Cost benefits 

136. In commenting generally about the costs arising from the Bill, the Member in 
Charge told the Committee that there would be a range of benefits and costs 
savings arising— 

“The police will benefit for a reduction in antisocial behaviour, including 
between neighbours…and from having fewer dogs that become dangerous. 
The national health service will benefit from dealing with fewer patients who 
have been attacked by dogs. More sensible dog ownership will reduce 
costs across the piece. In addition, the Scottish Government agrees that 
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significant financial savings should result from a reduction in criminal 
injuries compensation payments.”59  

 
137. The Committee notes with concern, in light of the degree of uncertainty 
about the number of dangerous dogs in Scotland, that there is some 
uncertainty about the estimated costs of implementing the Bill as set out in 
the Financial Memorandum. It is concerned that the Scottish Government 
considers that the financial estimates in relation to the establishment of a 
DCN regime “may be on the low side”. 

138. The Committee also notes with particular concern the evidence 
received from those local authorities that made submissions and which are 
strongly of the view that implementation of the Bill will require them to 
employ additional staff. Whilst the Committee recognises that only 9 of the 
32 local authorities provided evidence in this regard, and notes with concern 
that no submission was received from COSLA, it is of the view that 
additional responsibilities usually result in additional costs. The Committee 
draws the attention of the Member in Charge to the evidence it received from 
local authorities in relation to potential additional costs and invites her to 
respond to the issues raised. 

139. The Committee also notes that there is a debate about the potential 
impact on local authority budgets as a result of any transfer of 
responsibilities from the police for dealing with stray dogs. It was 
unfortunate that the police were unable to provide oral evidence to the 
Committee so that this issue could have been explored in more detail. The 
Committee draws the attention of the Member in Charge to the evidence it 
received on this matter and invites her to respond to the issues raised.   

140. The Committee notes that the Member in Charge believes that the Bill 
will result in significant cost savings to the public purse in the longer term.  

SUBORDINATE LEGISLATION 

141. The Subordinate Legislation Committee (SLC) considered the delegated 
powers in the Bill at its meetings on 15 September and 6 October 2009. A copy of 
its report to the Local Government and Communities Committee is appended at 
Annexe E. 

Section 2(7) – Content of dog control notice 

142. The SLC corresponded with the Member in Charge in relation to the powers 
under this section to amend the content of a Dog Control Notice. The SLC 
welcomed confirmation that the intention of the power set out at section 2(7)(a) is 
not to allow the Scottish Ministers to remove a requirement set out in subsection 
(1). However, the SLC considered that there remains a doubt as to whether the 
power could not be used to remove a requirement contained in subsection (1) of 
section 2. The SLC recommended therefore that the Member in Charge bring 
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forward appropriate amendments at Stage 2 in order to place matters beyond 
doubt. 

143. The Committee agrees with the recommendation made by the 
Subordinate Legislation Committee that the Member in Charge bring forward 
appropriate amendments at Stage 2 in order to place matters beyond doubt 
in relation to the use of the power at section 2(7) on the content of Dog 
Control Notices. 

Section 8 – Scottish dog control database 

144. In its report, the SLC also indicated that it had given particular consideration 
to the terms of the general order-making power in section 8(1). This enables 
Scottish Ministers to provide for the “establishment, maintenance, operation, 
management and control” of a national database of dog control notices”. 

145. The SLC was concerned that the breadth of the permission set out in terms 
of this general power could be viewed as having “the potential to extend well 
beyond what is specifically indicated may be done in terms of section 8(3)” (which 
sets out what the order may specify). 

146. In response to the SLC’s concerns, the Member in Charge said— 

“The provisions in (Section 8) subsection (3) relate to the power given in 
subsection (1). That power can only be exercised to make provision for the 
setting up and the administrative operation of the database (subsection 
(1)(a) and the appointment of the database operator (subsection (1)(b). I do 
not consider that the provision could be used to make provision as to the 
effect of the database and of being included in it. Any such provision would 
be beyond the vires of the power, particularly when the context of the 
provision is considered.” 

147. The SLC considered that the Member’s response provided some 
reassurance, and was therefore content with the order-making power. The 
Member told the Local Government and Communities Committee, however, that 
she would reconsider the issue raised by the SLC and take further advice on 
whether section 8 needed to be tightened up in this regard. 

148. The Committee notes that the Member in Charge will consider whether 
the order-making power in section 8(1) requires to be amended in light of 
issues raised by the Subordinate Legislation Committee. 

CONCLUSION 

149. The Committee agrees with the Member in Charge that the existing 
legislation relating to dogs is piecemeal and is too focussed on breed and not 
deed. In this regard, it notes the criticisms that have been levelled at the 
Dangerous Dogs Act 1991 and it welcomes the amendment proposed by this Bill 
to provide for it to be an offence to allow a dog to be out of control in all places, 
both public and private. 
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150. The Committee supports the key aims of the Bill to promote more responsible 
ownership of dogs and to educate dog owners in terms of their own 
responsibilities. In this regard, whilst the Committee has some concerns about 
specific aspects of the proposed dog control notice regime, it does believe that this 
should help to improve the behaviour of dog owners and that this in turn should 
lead to an improvement in the behaviour of their dogs. 

151. The Committee does have some concerns however about the estimated 
costs of implementing the Bill as set out in the Financial Memorandum, concerns 
that were also expressed by local authorities and by the Scottish Government who 
felt that the estimates “may be on the low side”. It seeks a response from the 
Member in Charge to these concerns and also in relation to concerns expressed 
about the transfer of funding between the police and local authorities as a result of 
a transfer of responsibilities. 

152.  The Committee recommends that the general principles of the Bill be agreed 
to.  
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ANNEXE A: EXTRACTS FROM THE MINUTES OF THE LOCAL GOVERNMENT 
AND COMMUNITIES COMMITTEE 

10th Meeting, 2009 (Session 3), Wednesday 1 April 2009

Proposed Control of Dogs (Scotland) Bill: The Committee considered the 
proposer’s statement of reasons why a case for the proposed bill has already been 
established and agreed that it was satisfied with the statement of reasons.

 

22nd Meeting, 2009 (Session 3), Wednesday 16 September 2009 

Decision on taking business in private: The Committee agreed that its 
consideration of its approach to Stage 1 scrutiny of the Control of Dogs (Scotland) 
Bill at its next meeting should be taken in private. 
 

23rd Meeting, 2009 (Session 3), Wednesday 23 September 2009 

Control of Dogs (Scotland) Bill (in private): The Committee agreed its approach 
to the scrutiny of the Bill at Stage 1 and agreed to delegate to the Convener 
responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any expenses 
of witnesses. 
 

30th Meeting, 2009 (Session 3), Wednesday 18 November 2009 

Control of Dogs (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Albert Oswald, Head of Environmental Health and Trading Standards Department, 
Dundee City Council; 

David Robertson, Environmental Health Officer, Aberdeenshire Council; 

Eric Ferguson, Regional Chair, and Dennis Hearsum, Dog Control and Welfare 
Co-ordinator, National Dog Warden Association; 

Mike Flynn, Chief Superintendent, Scottish Society for the Prevention of Cruelty to 
Animals; 

George Leslie, Chairperson, Canine Concern Scotland Trust. 

 
31st Meeting, 2009 (Session 3), Wednesday 25 November 2009 

Control of Dogs (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 
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Kenny MacAskill MSP, Cabinet Secretary for Justice, Philip Lamont, Head of 
Branch, Criminal Law and Licensing Division, and Jim Wilson, Policy Officer, 
Criminal Law and Licensing Division, Scottish Government; 

Christine Grahame MSP, Claire Menzies Smith, Senior Assistant Clerk, Non - 
Executive Bills Unit, and Claire Tosh, Solicitor, Solicitor's Office, Scottish 
Parliament. 

1st Meeting, 2010 (Session 3), Wednesday 13 January 2010 

1. Decision on taking business in private: The Committee agreed to take item 3 
and future consideration of a draft report on the Control of Dogs (Scotland) Bill in 
private. It also agreed to take item 4 in private.  

3. Control of Dogs (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report and agreed certain changes. 

 
2nd Meeting, 2010 (Session 3), Wednesday 20 January 2010 

Control of Dogs (Scotland) Bill (in private): The Committee agreed its Stage 1 
report. 

 
 
 

29

95



Local Government and Communities Committee, 1st Report, 2010 (Session 3) — 
Annexe B 

ANNEXE B: ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 

 
SUBMISSION FROM ABERDEENSHIRE COUNCIL 

 
1. Comments on the questionnaire are below, with some general other comments 

as follows: 
 

2. Generally the objectives of the Bill are good.  We, in Aberdeenshire Council, 
get initial queries concerning dogs out of control.  These are not recorded as 
the caller is advised it is a Police matter, although if we think it is appropriate, 
advice will be given. 
 

3. We have staff who are trained in dog matters and would not require further 
training in that regard.  What they would require training for, is the taking of 
witness statements, perhaps conflicting, and deciding on the course of action 
such as the service of a notice.  Reports to the Fiscal are extremely unusual for 
our Dog Wardens.  Two have written witness statements in the past 5 years. 
 

4. In Local Authority’s Environmental Health Services, the type of offences we 
regularly deal with are offences where it is clear who the offender is and who 
we should be pursuing.  
 

5. The habits of dog owners are that doges are walked often early morning or in 
the evening on a daily basis and it is anticipated that incidents requiring 
investigation would attract complaints at those times.  Attendance on site may 
also be required then.  The standard working day of our Dog Wardens is 
Monday to Friday only and conflicts with that, and whilst they are willing and do 
attend when necessary, payments for overtime push up costs and the pressure 
generally is the opposite. 

 
CONSULTATION QUESTIONNAIRE 
 
 
1. Did you take part in the consultation exercise for the Bill? 
 
 No. 
 
4. If the Bill has any financial implications for your organisation, do you believe 

these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 

 
 The Financial Memorandum does not accurately reflect the potential cost 

implications to this Council. 
 
 The proposals within the Bill would be implemented by our 3 Dog Wardens 

who are located approximately 30 miles apart.  Working in pairs is not 
normal. 
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 It is anticipated that a minimum of 6 visits would be required for each 
complaint, from investigation to serving a notice to monitoring.  Using the 
figures for dangerous dogs within the explanatory notes this would give 
approximately one complaint per week, with that cost being £3,603 per 
annum.  If any visits were outwith normal working time or accompanied 
visits were necessary these costs would increase. 

 
 This assumes that staff can accommodate this new work within their 

present workload during normal working hours.  The hours involved would 
equate to 6½ weeks’ employment. 

 
 I don’t anticipate that staff have that amount of spare time. 
 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
 No.  I do not think the Council can meet the financial costs associated with 

the Bill.  The costs should be met through separate funding, perhaps on a 
temporary basis as was done with private water supplies and no smoking 
legislation. 

 
 We are currently looking to reduce budgets where we can, not to introduce 

a means to increase pressure on them. 
 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
 No. 
 
 I do not think there will be no cost to the Council.  If approved, there will be 

an initial surge of complaints which would put even greater stress on our 
resources. 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 

 
 No. 
 
8. Do you believe that there may be future costs associated with the Bill, for 

example, through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs? 

 
 There may be future costs but it is impossible to quantify any future 

associated costs because it is not known what they could be. 
 
D Robertson 
Environmental Health Manager 
Aberdeenshire Council 
November 2009 
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SUBMISSION FROM CANINE CONCERN SCOTLAND TRUST 
 
1. Canine Concern Scotland Trust (CCST) (www.canineconcernscotland.org.uk) 

is a charitable organisation with members throughout Scotland whose aims 
are: 

 

• to promote responsible dog ownership 

• to further the role and care of dogs in Scotland 

• to research into the therapeutic value of dog ownership 

• to establish a subsidiary organisation called Therapet which currently has 
over 500 volunteers who with their dogs visit care homes, hospices, 
chronically ill in hospitals, psychiatric patients, prisons, etc. 

• To carry out educational visits to schools and youth organisations to 
promote responsible attitudes towards dogs. 

 
2. It is the opinion of CCST that the Control of Dogs (Scotland) Bill is an 

improvement on the Dangerous Dogs Act of 1991, an improvement which is 
much needed   We welcome the fact that it seeks to establish preventative 
measures to control potentially dangerous dogs, and as it says in the 
accompanying Policy Memorandum that it wishes to focus on “deed not breed” 
in contrast to the DDA 1991 which seeks to ban certain breed types. 
 

3. We have, however, a number of reservations which we would wish to convey 
to the Committee members during their consideration of this Bill. 
 

4. The consultation process, while it produced some interesting responses, was 
nevertheless very small.  We appreciate that this may have been because it 
was a Private Member’s Bill, but 340 documents sent out (only 211 to the 
general public) hardly covers the range of stakeholders who might have had an 
interest.  In our opinion the consultation should have been extended to all 
members of the Cross Party Group on Animal Welfare, all local authorities, all 
dog wardens, all veterinary surgeons, all licensed dog breeding and boarding 
establishments, all licensed pet shops, all dog training clubs, all dog rescue 
societies, all dog walkers and dog fostering units.  This would have increased 
the number of consultations to a figure in excess of 4,000. 
 

5. Section 1 (3) (b) of the Bill has the words in parenthesis – “(or, irrespective of 
its behaviour, its size and power)”.  This inclusion, albeit in parenthesis, is 
completely in contrast to the statement in para. 2 the Policy Memorandum that 
the Bill would “focus on deed not breed”.  In addition this clause of the Bill is 
not in accord with the statements in para. 30 of the Policy Memorandum, and is 
at variance with the statements in para. 61 of the memorandum.  Large dogs 
are almost always pedigree dogs and it is generally accepted that they are 
usually quieter and less aggressive than smaller dogs.  If Dog Control Notices 
were routinely served on such dogs because of their size with no reference to 
their behaviour, and the Notices stipulated that they should be neutered then it 
could affect the survival of those breeds and yet would have almost no effect 
on the problem of dangerous dogs. 
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6. Section 1 (3) (b) and (4) states that “ a dog is out of control if its behaviour 
gives rise to reasonable alarm or apprehensiveness …”   This creates 
problems as to how to define “reasonable” alarm or “reasonable” 
apprehensiveness.  Those terms are subjective and would obviously mean 
different things to two witnesses who suffered from dog-phobia and another 
two witnesses who were more used to dogs. 
 

7. In our opinion this section would be improved if it stated that “ a dog is out of 
control if its behaviour threatened the safety of any individual, or if it acted 
aggressively by snarling or snapping at any individual who was not acting in a 
threatening way towards that dog”. 
 

8. Section 10 amends the DDA 1991      
This does not seem to be either a subordinate legislative procedure or a 
consequential amendment since nowhere else in the Bill does it mention that 
Dog Control Notices or Orders will apply in any place.  It seems to us to be a 
clumsy way to seek to extend the Control of Dogs into private places.  Would it 
not have been better to have stated in Section 1 (1) (a)  that the words ”in any 
place whether or not a public place” be inserted after “..out of control” where it 
first occurs? 
 

9. If it is agreed that the Control of Dogs is to extend to private places then it 
creates a problem which is not covered by the Bill.  What is the position of a 
dog which has been left alone and therefore technically out of control within a 
private property e.g. house, car etc. and an uninvited intruder seeks to enter 
that property? 
 

10. If the substitution proposed in Section 10 is only amending the 1991 DDA and 
does not apply to the rest of the provisions in this Bill does that mean that the 
locally authorised officers mentioned in this Bill would have no authority in 
private places since they will not be authorised under the 1991 DDA  ?  In our 
opinion it would be useful if the locally authorised officer could take action 
when two responsible witnesses produce evidence that a dog has been out of 
control in a private place.  This would not preclude action under the 1991 DDA, 
but could establish preventative action to stop a dog which has been out of 
control in a private place becoming dangerous in that private place. 
 

11. The Bill does not state that the locally authorised officers can only act on the 
basis of corroborated evidence from two independent witnesses.  Are we right 
in assuming that the principle of corroborative evidence applies to all Scottish 
legislation and does not need to be detailed in the Bill? 

 
George Leslie, BVMS  MRCVS 
Chairman  of  Board  of  Trustees 
Canine  Concern  Scotland  Trust 
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SUBMISSION FROM NATIONAL DOG WARDEN ASSOCIATION 
 
Eric Ferguson – Scottish Regional Chair for NDWA - Clackmannshire 
Council 
Laura MacLeod – Secretary for Scottish Focus Group - West Lothian Council 
Alison Robertson – Dog Warden - Aberdeenshire Council 
Dennis Hearsum – Dog Control and Welfare Co-ordinator - Perth & Kinross 
Council 
Graeme Anderson – Technical Officer (Dog Control) - Fife Council 
 
1. We write to you to express our views on the Control of Dog’s Scotland Bill.  As 

Dog Wardens it is assumed that a great deal of the responsibilities within the 
Bill will lie with us and so, we felt it relevant to express our opinions at this 
stage. 
 

2. The general aim of the bill is very good and we are all in agreement that in the 
long run it will mean that members of the public will take greater responsibility 
in training their dogs to make them behave in a “normal” manner within society.  
However we do have concerns and these are expressed below.   

 
INTERPRETATION OF INCIDENTS RESULTING IN DOG CONTROL NOTICES 
3. Section (3)(b)(i) – A dog control notice can be served if a) if it is not being kept 

under control effectively and consistently by the proper person b) its behaviour 
(or irrespective of its behaviour, its size and power) give rise to reasonable 
alarm or apprehensiveness on the part of any individual.  Further the 
apprehensiveness mentioned in (3)(b)(ii) may be a) the individuals own safety 
b) the safety of some other person or c) the safety of an animal other than the 
dog in question. 
 

4. The bill is designed to identify out of control dogs at an early juncture and 
provide measures to change their behaviour before these dogs become 
dangerous.  The Bill should reduce the risk of these dogs to people and to 
other animals.  
 

5. There is concern that one person‘s interpretation of an out of control dog can 
be completely different to another person’s.  There is a great deal of 
responsibility left upon the authorised officer to make the correct decision as to 
the future of the dog and its owner.  Throughout Scotland within each Council 
lie different experienced / qualified dog wardens, (although there is no single 
recognised qualification for a Dog Warden.)  The NDWA are looking to seek 
clear guidance on the interpretation as to when a Dog Control Notice will be 
required.    
 

6. The incident that has lead to the request for a Dog Control Notice to be served 
does not have to be witnessed by the authorised officer.  The authorised 
officer, after listening to both sides of the argument, has to use their knowledge 
to decide who is in the right / wrong.   
 

7. For example, person A is walking their small Jack Russell along the road off 
lead.  Person B is walking their Doberman on lead along the road.  As person 
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A & B pass, the Jack Russell snarls/barks/lunges at the Doberman, the 
Doberman then bites the Jack Russell.  Person A will believe that their dog did 
nothing wrong as their dog is now injured as a result of the incident.  However 
person B knows that the Jack Russell caused the situation.  Nevertheless, as 
their dog reacted by biting this will be perceived, by many, as being the dog 
that deserves the control order served against them.  However, any reasonable 
authorised officer will know that in this incident no action should be taken and, 
if anything, the Jack Russell should attend training lessons.    The concern 
within the National Dog Warden Association is that each incident is open to 
huge interpretation and this will lead to many problems hence the requirement 
for clear guidance to be issued.    
 

8. Section (3)(b)(i)(B) states” if a dogs behaviour gives rise to reasonable alarm or 
apprehensiveness” Does this mean any large dog could become subject of an 
order just by virtue of its size if someone in the locality has a fear of dogs?  As 
stated the NDWA look to seek clear guidance as to when it is appropriate for a 
Dog Control Notice to be served.   

 
REFUSAL OF INFORMATION 
9. What happens if an authorised officer witnesses an out of control dog and 

decides to issue a Dog Control Notice.  If the person who owns the dog refuses 
to provide any details then what powers does the authorised officer have in 
order to obtain this information?  If the person walks off there is nothing the 
authorised officer can do, unlike the police who would arrest the individual.  
The Dog Fouling Scotland Act 2003 makes it an offence for the person to 
refuse to provide their details.  Will there be a similar provision in this Bill? 

 
TYPE OF PERSON WHO WILL BECOME AUTHORISED OFFICER 
10. Section(6) Authorised Officer is an officer appointed for the purposes of this Act 

by a local authority and each authority must appoint at least one such officer.     
 

11. Appointing authorised Officers – “Whilst the Bill does not prescribe specific 
qualifications, it is important that authorised officers have sufficient expertise to 
be able to assess whether or not a dog is being (or can be) kept under control 
by the person in charge of it.  They will also need to be able to assess if a dog 
can be brought under control and identify the necessary steps to achieve that, 
such as attending and completing a training course in the control of dogs with 
the dog in question or requiring that the dog is muzzled in public.  These 
officers can be anyone with the necessary skills and training to do the job 
effectively.  It is envisaged many will be dog wardens or environmental health 
wardens already employed by the local authority.  Local authorities may also 
consider authorising suitably qualified community wardens or utilising the 
experienced employees of the Scottish SPCA for example”  
 

12. NDWA have concerns over the varying degree of authorised officers.   For 
example, within some Councils, Pest Control Officers are used to transport any 
stray dogs within that area.  These people may have little relevant dog 
experience and yet, these people could be making serious decisions with 
regards to the future of people and their pets.  If that Council has to make the 
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decision to employ a new person to deal with this bill then this will have 
obvious cost implications. 
 

13. Local Authorities may authorise existing employees to carry out these duties 
but they have to be the correct type of people who, as well as having dog 
handling and control experience, also need the correct people handling skills 
and the capability to carry out investigations properly in order to assess 
whether a complaint is genuine or not.  It's an unfortunate truth that people do 
use dogs as a lever against their neighbours when other tactics have failed.  
The NDWA feel that the authorised officer should have to have a minimum 
amount of experience with handling dogs or relevant qualifications in order to 
perform these duties.   

 
14. The Bill makes a suggestion that the Local Authority could authorise personnel 

in an outside agency such as the SSPCA.  What is the SSPCA's opinion on 
this and have they been consulted?  Would these charities be expected to take 
on this role free of charge?  If not, who would cover their costs?  It is assumed 
that if the SSPCA did take on this responsibility then it would not do so for free.   
An example of the cost of the SSPCA keeping a dog for a week is £375, being 
a price quoted in a North Lanarkshire Council report.    If this cost if placed 
upon Local Authorities then authorising these bodies is not a viable option.    
Another consideration for the local authority before passing this duty to an 
organisation like the SSPCA is what knowledge and experience of Dangerous 
Dogs and dog handling does the average SSPCA Inspector have?  

 
THE EXPECTED ROLE OF THE AUTHORISED OFFICER 

• The Officer is expected to serve a dog control notice when (1) (a) “it 
comes to the attention of an authorised officer that a dog has on at least 
one occasion after this section has come into force, been out of control, 
the officer may serve on the proper person a written notice requiring the 
person to bring and keep the dog under control”(1)(b) a court makes a 
requirement under section 5(4) or a case is remitted under section 9(3) 
an authorised officer is to serve such a notice on the proper person.   

• Monitor its effectiveness and enforce  all Dog Control Notices within their 
area 

• Update any ongoing paper work,  if owners move house/change details 

• Deal with any appeals   

• Investigate breaches – Section 110 of the Explanatory notes states that 
there is an expected breach rate of 35%.   

• Section (9) Dangerous or unresponsive dogs – where it appears to an 
authorised officer that, in relation to a dog which is out of control and 
dangerous, serving a dog control notice (or a further dog control notice 
would be inappropriate) the local authority may by summary application 
to the sheriff for an order to appoint a person to undertake the dogs 
destruction and requiring that it be delivered up for that purpose. 

• (4)(3) A local authority are to co-operate with the police and with other 
local authorities in all matters relating to the control of dogs and arising 
under or by virtue of this Act, the Dogs Act 1906 and the Dangerous 
Dogs Act 1991. 
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15. It is of concern to the NDWA that the above seven points will put an increased 
workload upon the authorised officer and this, on top of their current workload, 
will results in a huge increase in their level of work.  If they are currently 
working to full capacity then which other duties do they neglect in order to take 
on the new duties?  It is stated in the Bill that the anticipated level of work is not 
expected to lead to the creation of new posts.  How many working hours are 
anticipated in implementing the Act when it comes into force? 

 
16. Section 108 – Explanatory notes “The number of control notices likely to be 

issued reflects the maximum likely number of out of control dogs.  It is 
expected that the actual number of notices issued will be lower.”  This point 
contradicts an early statement.  The reason for producing the Bill is because 
there has been an increase in the number of dog related incidents over the 
past 10 years.  So, if there has been an increase over the past 10 years you 
can only assume that in order to stem this increase a large number of control 
notices would have to be issued to prevent these incidents from happening.  
Therefore, the authorised officer would have to work very hard at issuing all 
these control notices in order to see a reduction in the overall number of dog 
related incidents.  In turn, there will be a latent demand in the authorised 
officer’s workload.   

 
17. Whilst it is expected that the amount of notices issued would go down 

eventually, we would contend that the number of cases to be dealt with would 
be the opposite.  Previous experience has taught us that public expectation 
increases when they have someone in a local authority that carries out these 
tasks, as they expect the Police to have it low in their priorities, but expect the 
Dog Control Services to have it firmly at the top of their agenda.   

 
18. Section 90 - The 2003 Dog Fouling (Scotland) Act 2003 was designed to 

enable Dog Wardens to be able to issue fixed penalties on their own and to 
allow offenders to avoid prosecution.  This took away the need for 
corroboration however, if they refused the ticket or refused to provide their 
details then corroboration is required.  

 
19. No parallels can be drawn between The Dog Fouling Act and this one.  We will 

not be issuing fixed penalties.  Dog Fouling Fixed Penalties will not end up with 
your dog being destroyed whereas Dog Control notices may.  As a result, the 
amount of work required collecting and appraising witness statements before 
issuing a notice will be greater, and then there is the enforcing and monitoring. 

 
20. A Breach of a Dog Control Notice is a Criminal Offence.  As it is a criminal 

offence will the police take this matter forward?  Or is it still assumed that this 
responsibility will lie upon the authorised officer to report the case to the 
procurator fiscal?  Another matter for consideration is that because a Breach of 
a Dog Control Notice is a criminal offence then this breach will require 
corroborated evidence.  If there is only one authorised officer in an area (e.g. 
Clackmannshire Council employs only one dog warden) then how can 
corroboration of evidence for the purposes of a court appearance be readily 
achieved. 
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21. One of the examples given as to when a Dog Control Notice would be used is 
in Section 24 of the policy memorandum whereby if a person, who knows that 
the dog does not respond to commands, lets their dog off the lead in an area 
where young children are playing and the dog acts in an out of control manner.   
This problem alone is very common and if a Dog Control Notice is to be issued 
for each one of these cases the expected workload for an authorised officer will 
increase dramatically. 

 
AUTHORISED OFFICER TAKING ON POLICE WORKLOAD 
22. Section 74 of policy memorandum – “The police will have a supporting role to 

play in upholding the legislation and will require to co-operate and work in 
partnership with local authorities.  It is anticipated that they may receive 
complaints from the public about dogs which are thought to be out of control.  
They will need to make a judgement as to whether they need to investigate 
themselves, divert the complainant to the appropriate local authority or alert the 
local authorities themselves."   
 

23. The NDWA expect that the police will no longer take action under the 
Dangerous Dogs Act but will refer all dog related incidents to the authorised 
officer to take action.  This is freeing up police time/resources/costs but 
transferring all these aspects to the Local Authority.   

 
THE EXPECTED COST PLACED UPON LOCAL AUTHORITY 
24. Section 75 of the Financial memorandum states “The direct cost of 

implementing the Act fall primarily upon local authorities with some marginal 
costs to be met by the Scottish Government and Scottish Court Service."  
Section 35 Policy Memorandum then goes on to state that fixed penalty notices 
were decided against  in order to redeem some of the cost incurred by the local 
authority “because the costs to the local authority are minimal” .  From this it is 
stating the direct costs fall upon the local authority but these costs are minimal.  
However NDWA would like to make the following points:   
 

25. Section 89 Financial memorandum states” The Bill imposes no requirement on 
local authorities to recruit additional staff.  Local authorities may authorise 
existing employees.”  Dog Wardens are not currently contracted to deal with 
aggressive/dangerous dogs.  This increase in dealing with dogs and possible 
owner confrontations may result in salary review requests from post holders.    
The level of pay that Dog Wardens currently receive does not justify putting 
themselves at risk from dangerous dogs or their owners.  As stated earlier, 
some Councils do not have suitably trained staff and may require to recruit new 
staff thereby adding to their costs. 

 
26. Section 93 Financial memorandum “Regardless of who undertakes the role, 

local authorities will have to provide training for authorised officers”  What type 
of training will local authorities have to provide and who will provide this 
training?  It is stated in section 94,  “The exact cost of training will partly 
depend on levels of experience."  What if the Council has no current dog 
wardens and only use pest control staff who uplift strays?  That Council will 
have to employ a member of staff who is suitably trained in dog behaviour, 
obtain a suitably equipped vehicle for that member of staff, and then provide 
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further training.  The cost of this will be well in excess of the estimated £850 
per officer – section 97 – Explanatory notes. 
 

27. Section 98 – Explanatory notes stated “There will be an administration cost for 
local authorities in relation to the issuing of control notices and the adaptation 
of IT systems where required.”  It then goes on to state in Section 99 – 
Explanatory notes, that this cost will be £25.66 per notice.  The cost of 
changing IT systems alone would be in the thousands.  The officers time to 
take statements, gather evidence, and issue notices would be well above 
£25.66. 
 

28. Section 101 – Explanatory notes “Monitoring a dog control notice is not an 
additional cost, as it is envisaged the local authority staff will perform this role 
as part of their existing duties.”   This would be an additional cost as this work 
is new and is not something that wardens currently carry out.  This work 
currently lies with the police, so to transfer this to the local authority officer 
would be an additional cost.  There is also the added work of the Bill applying 
to private places as well as public.    We also regard it as a huge assumption 
that the authorised officer is not currently running to full capacity and will have 
the time to monitor these offences.  Some other work would have to be 
reprioritised or dropped in order to be replaced by this additional duty.   
 

29. The estimated cost of issuing a dog control notice is £3.66 (Section 104 – 
Explanatory notes)    However you later admit (Section 107 – Explanatory 
notes) “ Given the lack of information surrounding the number of dogs in 
Scotland and the number of out of control dogs, there is a degree of 
uncertainty about the total cost of issuing a control notice.” 
 

30. It is proposed that if a Local Authority deems that a Control Notice would be 
insufficient or that, despite the terms of the Notice having been complied with, 
the dog remained dangerous, the Local Authority can apply for the dog to be 
destroyed.   However, kennelling costs may arise whilst an appeal is heard. 
(Section 115 Explanatory notes)  How long is it anticipated that it will take an 
appeal to be heard?  At approx £10 a day for kennelling fees, this may cost a 
considerable amount of money.  Are Local Authorities expected to pay for this 
extra expense?    If the Local Authority does not have the money to cover this 
cost and decide against taking this action due to the cost, then the Local 
Authority would be seen to be negligent if the dog acts in a manner so as to 
cause someone bodily harm at a future time.  However, if they do not have the 
money then how can they proceed with action? 
 

31. Section (120) indicates a reduction in costs to the police, but this is only 
achievable if they transfer duties on to the local authority whereby this cost is 
shifted to that authority. 
 

32. (Sections 103, 104, 105 and 106) The NDWA doubt the validity of the figures 
as the time taken to issue a Fixed Penalty Notice is less than the time needed 
to issue a notice under the Control of Dogs Bill.  We would also doubt the 
validity of figures given by a Council in the issuing of a Fixed Penalty Notice.  
Did they investigate the complaint to find out the truth of this matter based on 
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eye witness testimony, or are they merely relying on the issue of our FPN 
based on two of their officers seeing the offence?  Even if they based it on their 
own testimony they would still have a certain amount of administration to carry 
out back at base such as maintaining records, and issuing out a posted copy to 
the offenders address.  All of this would take far longer than 10 minutes and we 
would contend that the figures are grossly underestimated.  

 
COST UPON OWNER 
33. The dog control notice, upon being served may require (2)(1)(b)(i) that an 

electronic transponder be duly implanted in the dog as a means of identifying 
the animal. 

 
(2)(6)(c) if the dog is male neutering it 
 
(2)(6)(e) Owner of the dog attending and completing a course of training in 
the control of dogs  

 
34. The NDWA would like to make the following points: 
 
35. £10 is not an unreasonable cost for chipping a dog however, a more typical 

cost is around £15 - £20 by charities, and between £30 - £40 by vets.   
 
36. Section 133 – the price quoted for neutering is too low.  A more typical cost is 

between £160 - £200 for a 20 kilo dog, with larger dogs incurring higher cost.   
 
37. Section 97 of Policy memorandum – “Training costs can vary widely from a 

small donation to hundreds of pounds, suggested average of £40".    This cost 
of training is underestimated and what happens if there is no suitable training 
within your local area?  Why would trainers want “out of control” dogs at their 
classes?  This would increase the risk to other dogs attending the classes.   
Guidance would be sought on who is to recommend which training classes the 
owner should attend. 

 
38. All these implications placed upon the owner cost money.  What would happen 

if the owner has no money?  What is the authorised officer then expected to 
do?  Do they wait until the notice is breached and then take them to court for 
breaching the notice?   
 

39. The Bill stated “These costs when placed in the wider context of owning a dog 
are not considered prohibitive and therefore do not impact unduly on any 
particular sector of society.”   What if the dog belongs to an OAP who can 
afford the basic requirements in order to look after the dog, but cannot afford 
the additional cost of micro-chipping, neutering or training?  Would you risk the 
destruction of this person’s only companion because they cannot afford these 
things?   
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CONCLUSION 
40. To summarise the NDWA can see many strengths within the Control of Dogs 

Bill however in order to implement the Bill, further thought needs to be given to 
the following points.   

 

• Guidance to be sought on interpretation of what is to be deemed “out of 
control” incidents. 

• Guidance on the level of experience / qualifications of the authorised officer 
to be employed to enforce the Bill. 

• Further thought into the level of funding for Local Authorities to be able to 
implement the Bill to its full extent 

• Further thought/guidance on the cost to be placed upon the dog owner 

 
 
National Dog Warden Association 
3 November 2009 
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Scottish Parliament 

Local Government and 
Communities Committee 

Wednesday 18 November 2009 

[THE CONVENER opened the meeting at 10:00] 

Control of Dogs (Scotland) Bill: 
Stage 1 

The Convener (Duncan McNeil): Good 
morning and welcome to the Local Government 
and Communities Committee’s 30

th
 meeting in 

2009. As usual, I ask committee members and the 
public to turn off all mobile phones and 
BlackBerrys. 

Agenda item 1 is oral evidence on the Control of 
Dogs (Scotland) Bill. I welcome our first panel of 
witnesses, who are Albert Oswald, head of 
Dundee City Council’s environmental health and 
trading standards department; David Robertson, 
environmental health officer with Aberdeenshire 
Council; and from the National Dog Warden 
Association, Eric Ferguson, regional chair, and 
Dennis Hearsum, dog control and welfare co-
ordinator. You may make brief opening 
statements, although that could take a while, or we 
can go directly to questions. What do you prefer? I 
see that you want to go directly to questions. If any 
issues are not covered by questions, you can raise 
them at the end of the session. Is that 
satisfactory? You agree—great stuff. 

Jim Tolson (Dunfermline West) (LD): Good 
morning, gentlemen. Thank you for coming to the 
meeting. The bill will change significantly how we 
control dogs and the nuisance that they cause in 
some circumstances, which are probably few—I 
am sure that most owners look after and treat their 
dogs well and are responsible with them. 
Implementing dog control notices could have a 
significant cost, particularly if the number of 
queries to local authorities and the National Dog 
Warden Association is much higher than is 
estimated in the financial memorandum. Is the 
assumption about costs in the financial 
memorandum reasonable? 

Albert Oswald (Dundee City Council): I can 
speak only for Dundee City Council. We have had 
a fair bit of experience in dog control over the 
years. We have studied the bill and think that the 
costs can be absorbed. We do much of the work 
that is involved at the moment. Issuing and 
monitoring the expected number of dog control 
notices will not involve much more than we 
already do. The costs as described are fairly 
accurate. 

Eric Ferguson (National Dog Warden 
Association): I agree. 

David Robertson (Aberdeenshire Council): 
Much of the cost could probably be absorbed, but 
issuing dog control notices and monitoring the 
situation before and after could lead to additional 
overtime working, which would have costs. 

Jim Tolson: So your authorities and the 
association feel that the notices would have no 
significant cost implications. 

The other issue in which I am interested— 

The Convener: I think that the other gentleman 
on the panel wants to reply to your first question 
on costs. 

Dennis Hearsum (National Dog Warden 
Association): I agree that costs could be 
absorbed in some places, but some councils have 
only one dog warden. Members have been given 
the costs of somebody issuing a fixed-penalty 
notice when they see a person out on the street 
and hand them a notice, which is perhaps 10 
minutes’ work. However, the provisions will not 
involve just 10 minutes’ work. If a council is called 
to issue a dog control notice, two people will have 
to go, because witness corroboration will be 
needed. Statements might have to be taken, and 
about 15 minutes to half an hour will be needed to 
take each statement. The person concerned must 
then be interviewed to see whether he agrees or 
disagrees with what has been said and whether he 
has any witnesses. 

Issuing a dog control notice will take much 
longer than 10 minutes. A minimum of an hour will 
be required, assuming that the place we need to 
go to is close by. Some of the places that we will 
have to travel to are an hour and a half away, 
which will increase costs significantly. I do not 
think that the costs of the bill can be absorbed—
extra work will be involved. 

Jim Tolson: That is interesting, as it brings me 
to my second question. With all due respect to the 
local authority members of the panel who 
represent cities, I am interested to hear about the 
implications of the bill, in both cost and time, for 
rural areas. Mr Hearsum may have dealt with that 
point. I am concerned that the bill will have 
different implications for different local authorities. 

Eric Ferguson: I am the one-man band for 
Clackmannanshire that Dennis Hearsum 
mentioned. If I am doing one thing, I cannot be 
doing another. Any additional duties would restrict 
my normal activities. There would be an additional 
cost on the admin side. Our run-of-the-mill work is 
pretty straightforward and basic—we are on the 
streets dealing with dog fouling, stray dogs, dog 
fights and fights between people. The bill involves 
something different—it is another level altogether. 
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Jim Tolson: Your comments are helpful. How 
many dog wardens do the local authority 
representatives present have in their areas? In 
some areas, especially more rural areas, there is 
only one. 

David Robertson: In Aberdeenshire we have 
three, who are based roughly 30 miles apart. 

Jim Tolson: So you spread them through the 
area. 

David Robertson: That is right. If they have to 
work together, that is a problem. 

Eric Ferguson: Many years ago, a figure that 
was commonly juggled about was one dog warden 
per 50,000 people. I do not know what people 
think about that nowadays. What would happen if 
we applied it to Aberdeenshire’s population? 

David Robertson: We would probably need 
about eight dog wardens. 

Eric Ferguson: That is going back the way. I 
am sorry. 

Albert Oswald: Dundee City Council has three 
control officers, formerly known as dog wardens. 
Dundee is relatively small in area, but the number 
of control officers equates to the figure that Eric 
Ferguson gave—one for every 50,000 people. 
With modern technology such as mobile phones, 
they can readily call the police or their colleagues 
for assistance and back-up. When serving fixed-
penalty notices at the moment and dealing with 
many of the issues to which the bill relates, we 
have found that three control officers are 
adequate. There is work for three. 

Jim Tolson: I understand that three are 
adequate for the work that you have at the 
moment, but, as has been outlined, it could take a 
minimum of an hour for two of your three officers 
to be brought together, to take statements and to 
travel back and forth. Would that not be a 
significant burden on the service? 

Albert Oswald: No, we would be able to take it 
on board. Not many dog control notices would be 
served in Dundee. Part of the job that our control 
officers are doing at the moment is promoting 
responsible dog ownership by getting out to the 
people who have problem dogs and giving them 
advice or removing their dogs to more suitable 
locations. The bill would give them an added lever 
to promote responsible dog ownership. It would 
not impact to a great extent on the work that our 
control officers are doing—they could absorb it. 

Bob Doris (Glasgow) (SNP): My question 
relates to costs and to the point that we are 
discussing; later I may ask about another issue. 
The bill will give additional powers, as well as 
additional duties. You have talked about the 
increased activities that you will have to carry out 

and the time that that will take. Eric Ferguson 
mentioned that one of dog wardens’ 
responsibilities is dealing with dog fouling. What 
do you do currently if there is only one dog warden 
in a local authority area? I am not sure how the bill 
will overstretch your service—when an authorised 
person decides to impose an enforcement order 
on the owner of a dog, can that not be pre-
planned? If there is an emergency situation in 
which a dog is out of control, will there not be an 
immediate response from the police or others? We 
are talking about pre-planned action by local 
authorities. How do you cope currently and what 
will be the additional duties? I am a bit confused 
about the extent of the additional burden. 

Dennis Hearsum: The additional burden that 
will be laid on us is that, when anybody calls in 
about a dangerous dog or a dog that is out of 
control, unless it is running about on the street and 
can be treated as a stray, we will have to 
investigate. Currently, we automatically fire 
complaints about dangerous dogs straight to the 
police. That will not happen in the future, because 
once people know that local authorities can do 
something about an unruly dog, a perceived unruly 
dog or a dog that they perceive as causing them 
apprehension, the complaints will come flooding 
in. 

The police have more things on their mind and 
dealing with dogs will be low on their list of 
priorities, so I am afraid that local authority dog 
wardens will be expected to do something—they 
will be accountable and will have to do something. 
We might get every crank under the sun 
complaining about their neighbours, perhaps 
because they have had a stairheid row, the kids 
have been fighting or there has been other noise. 
If they cannot get anywhere on those issues, they 
might use the dog as a lever against their 
neighbour. All complaints will have to be 
investigated properly, so a lot of time will be spent 
on that. 

Bob Doris: That is a good point, but my point is 
that we do not anticipate an immediate response 
as soon as a complaint comes in. 

I have a follow-up question. Your point is well 
made that neighbours might use the fact that there 
is a dog as a weapon in disputes. Is there a role 
for social landlords, rather than local authorities, in 
providing the service? In huge swathes of 
Scotland, there are social landlords who are not 
the council. In neighbourhood disputes, are social 
landlords not well placed to take on part of the 
responsibilities that local authorities currently 
have? 

Dennis Hearsum: They could be but, when it 
comes down to it, the social landlords call us if 
dogs are involved. If there is an allegation that a 
dog is dangerous, they do not want to go in 
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themselves because they might have no 
knowledge of or liking for dogs and they might be 
afraid of them. In that case, they want the 
appropriate authority to come with them. We do 
that often, even with people from our housing 
departments. We also go out with the police to 
deal with dangerous dog complaints because, 
believe it or not, probably 98 per cent of policemen 
are frightened of dogs—very few are prepared to 
take on a dog. 

Bob Doris: This is a bit hotch-potch, but I have 
another question that goes off at a slight tangent. 
In written evidence, Shetland Islands Council has 
said that the bill will affect deprived communities 
more than other communities. I am not sure what 
the point is. I am not sure how many large housing 
schemes there are in the Shetland Islands. 
Perhaps the point is that, in deprived communities 
in urban areas, a powerful dog is a status symbol. 
I am keen for local authorities to have more 
powers to work with housing associations to evict 
tenants who use unruly dogs to bully their 
neighbours. I know that we are talking about 
resources, but would some of the powers be 
welcome if they can be enforced properly? 

Dennis Hearsum: That would be very difficult to 
enforce. At the moment, it is difficult to evict 
people for not paying their rent. It would be almost 
impossible to evict someone for having an unruly 
dog—it would be impossible to get it past the 
courts. 

Bob Doris: I was thinking more that an 
individual could be banned from owning a dog and 
that therefore they would not be allowed a dog in 
their social rented property. Could local authorities 
and housing associations begin to use the bill as 
part of the bigger picture in dealing with antisocial 
behaviour? 

10:15 

Eric Ferguson: Are you talking about banning 
an owner from getting another dog? 

Bob Doris: Does not that power already exist? 

Eric Ferguson: Yes, but the difficulty is that 
people say, “The dog doesn’t belong to me; it 
belongs to my wife” and so on. There are many 
ways round such a ban. When we get to the thin 
end of the wedge—the people who do not 
conform—we really have to scratch our heads, 
because some people have a totally different way 
of looking at things. It is quite tough to nail things 
down. 

Bob Doris: Perhaps the powers in the bill could 
be extended to include a definition of “responsible 
person”— 

Eric Ferguson: The responsible person could 
be licensed, as opposed to the dog. That has been 
suggested in the past. 

Bob Doris: We might need to broaden the 
definition of “responsible person” to include 
anyone who could be in charge of a dog, rather 
than a single individual, so that the tenant could 
still be held responsible if the dog was with their 
wife, son, daughter or so on. 

The Convener: It is useful enough to hear 
opinions on how the definitions might be extended, 
but we must deal with the bill. 

The Association of Chief Police Officers in 
Scotland said in its submission that the police in 
Scotland deal with between 4,000 and 5,000 stray 
dogs every year. According to ACPOS, the cost of 
dealing with dogs is about £12,000 a year for 
Tayside Police, £15,000 a year for Lothian and 
Borders Police and £50,000 a year for Strathclyde 
Police. Would the bill shift responsibility and costs 
away from the police and on to local authorities? 

Eric Ferguson: Definitely—the more 
responsibilities that we have, the more the costs 
will be; it is as simple as that. However, my 
findings are that the overall number of stray dog 
incidents has gone down. 

The Convener: It might have done, but the 
figures on stray dogs that I read out represent the 
evidence that we have. When people report stray 
dogs, is it because they think that they are causing 
concern or are dangerous? 

Dennis Hearsum: A stray dog might be running 
about in the street and causing traffic problems, or 
it might be making people apprehensive. Nine 
times out of 10, the dogs that the police deal with 
are probably not particularly dangerous and are 
not strays; someone just comes along and hands 
in a dog. Dog control services throughout the 
country deal with the majority of stray dogs. 

Tayside Police said that it dealt with 
“approximately 691” dogs. Last year we uplifted 60 
dogs from Tayside Police, and we have uplifted 
about that number from the force in previous 
years. That leaves 630 dogs in the other two areas 
that the force covers. I do not know where those 
dogs are coming from. We lifted only 70 or so in 
the Perth western division area, so where are the 
other dogs coming from? 

The Convener: You are not suggesting that the 
police figures— 

Dennis Hearsum: No, but there are different 
ways of getting figures— 

The Convener: Some police forces said that 
they did not keep records, but Lothian and Borders 
Police claimed that it dealt with 1,330 dogs—I 
presume that the force keeps some sort of record 
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and is not making up the figures. We are thinking 
about owners’ responsibilities. I presume that 
those dogs are being picked up as strays after 
being seen in an area for a few hours, days or 
whatever. Those dogs are not under control, are 
they? 

Eric Ferguson: No, but they have been dealt 
with differently. A dog that is unaccompanied in a 
place of public resort is classed as a stray and is 
removed from the street— 

The Convener: Will the police continue to deal 
with those situations, or will there be a shift? 

Dennis Hearsum: I think that the police are 
trying to get that shift. It is plain from the 
submissions that the police are trying to use the 
Dog Control (Scotland) Bill—or will use another bill 
that will come up shortly—to remove the 
responsibility for stray dogs from the police and 
place it on local authorities. If that were to happen, 
I assure you that the costs to local authorities 
would soar, as we currently do not provide 24-hour 
cover or out-of-hours working. 

The Convener: Why is that? 

Dennis Hearsum: Because we do not have the 
facilities or the funds to do so. 

The Convener: Why was the dog warden 
system set up to operate from 9 to 5, rather than 
at the weekends when dogs are out being walked? 

Dennis Hearsum: Because most authorities 
have arrangements in place with the police to 
specify that the police will deal with out-of-hours 
work. 

The Convener: Do the local authority witnesses 
feel that there is potential for the responsibility and 
costs for dealing with stray dogs and dangerous 
dogs to be shifted on to local authorities, as has 
been described? 

Albert Oswald: The situation that I will describe 
is unique to Dundee. As the committee can see 
from our written submission, around 20 years ago 
dog wardens were bringing in something like 
1,800 dogs in any given year, and the police were 
bringing in approximately a sixth of that number. 
Last year, the police brought in more dogs than 
the dog wardens did; those dogs were picked up 
after 5 o’clock, at weekends or on public holidays. 

That demonstrates that animal control officers in 
local authorities have cleaned up the stray dog 
situation by promoting responsible dog ownership. 
A number of dogs that are included in that 
percentage have been handed in: people have 
been persuaded to surrender them so that they 
can be relocated to a more appropriate home. 
Those figures provide some background to the 
situation. 

In Dundee, as has been pointed out, the police 
currently provide out-of-hours cover. At one point, 
our kennels had to be demolished prior to being 
rebuilt. During that time, there were no council 
kennels and the police were absolutely run off 
their feet. They just could not cope, and there was 
nowhere for them to put the dogs. 

However, there is no doubt that if responsibility 
were to be transferred wholly to local authorities, it 
is unlikely that there would be funding for a call-out 
service for animal control officers or dog wardens. 
We can see from the figures that a lot of dogs are 
picked up at night and on the weekends, and there 
is currently no call-out service in operation. 

David Robertson: Up in Aberdeenshire, we, 
too, work with the police with regard to 24-hour 
cover for stray dogs. We provide manned police 
stations with kennelling facilities as part of our 
partnership working. If that duty were to be 
removed from the police, it would pose big 
problems for us. 

The Convener: I return to Bob Doris’s question 
about the bigger picture in relation to antisocial 
behaviour. It might be possible to share budgets 
with others who may have an interest in such 
areas. Has there been any discussion about 
devolving the budgets—or part of the budgets—of 
Tayside Police, for example, to help transfer some 
of the responsibility to the local authority, if it were 
to take on some of the work? If the responsibility 
were to be taken away from the police, would 
there be a budget flow to help with that transition? 

David Robertson: There has been no 
discussion on that. 

Albert Oswald: There has been no discussion 
to date about extra funding, but I expect that if the 
transfer were to happen, we in the local authority 
would have to go cap in hand to the police to ask 
for more money to deal with the issue. The public 
call out the police when they cannot get the local 
authority officer. We have an arrangement in 
Dundee in which the police already pay the council 
a substantial amount of money—£10,000—on an 
annual basis to look after the dog control interests 
and the kennelling of dogs in the central division in 
the city. 

The Convener: So there is already a flow of 
police funds to the council to take care of that? 

Albert Oswald: Yes. 

Alasdair Allan (Western Isles) (SNP): The bill 
focuses on the deed rather than the breed of the 
dog. Is that an adequate approach to dealing with 
the problems that exist? There are still 
perceptions—certainly anecdotally—about some 
breeds of dogs and their connections to potentially 
criminal owners. 
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Dennis Hearsum: All breeds have the potential 
to be dangerous. There are probably just as many 
bites by Jack Russells as there are by larger dogs; 
the only difference is that the larger dogs probably 
do more damage when they bite. There is not one 
breed that is not potentially dangerous. I include 
Labradors in that; everyone thinks that they are 
nice, gentle dogs and they are anything but—if 
you get them in the wrong situation, they will bite 
you just the same. 

There are certain breeds that are not on the list 
that I might like to see on the list, but enforcement 
would be almost impossible. More and more large 
breeds are coming in these days, such as 
Boerboels and Canary dogs, which are far more 
dangerous than any of those that are on the index 
at the moment. They are far bigger and capable of 
doing a lot more damage. At the end of the day, it 
has to be about what the dog does. Many big dogs 
get a bad name just walking down the street. 

I have had German shepherds for a lot of my 
life. When I walked down the street with my dog 
some people would cross the road, but I used to 
take that dog into schools and have him 
surrounded by 200 kids and nothing ever went 
wrong. Different people have different perceptions. 
The main focus should be on what the dog does, 
not on what it is. 

Albert Oswald: I agree that deed not breed 
makes a lot of sense. 

Alasdair Allan: I raise the subject because the 
bill tries to define “deed” by using terms such as 
“reasonable … alarm … or apprehensiveness”. 
Are the terms that the bill uses to describe the 
things that dogs do adequately tightly drawn or 
defined? 

Eric Ferguson: Just the other day, I had a 
conversation with a lady who complained that she 
had been in a park and seen a person who did not 
have their dog on a lead while they were locking 
their car. The dog was a German shepherd, which 
had gone from the car and through the park gate, 
and waited for its owner. I listened carefully to the 
lady’s description of the situation, and that is 
exactly how it was. I told her that, in law, the 
owner was all right. She said, “But it was an 
Alsatian.” 

Later, I found out that two weeks previously, that 
lady had been in a wood and been frightened by 
another Alsatian, so she now has a thing about 
Alsatians. I should have said German shepherd 
rather than Alsatian—as a German shepherd 
owner, I ought to get the name right. As Dennis 
Hearsum said, it is about people’s perceptions. 
Breeds such as Akitas and Boerboels are scary 
dogs; they are big and people do not realise what 
they were bred for. It is scary. 

Alasdair Allan: When the bill refers to dogs 
causing alarm and apprehensiveness, does that 
almost invite the kind of situation that you 
describe? Are the definitions too widely drawn? 

Eric Ferguson: It depends on the person who is 
in the situation. We have to listen carefully to the 
situation; a person has the right to be frightened. 
However, some people walk along the road with a 
great big dog as a fashion statement, and they 
expect other people to clear the pavement for 
them. That is a problem. 

My concern is that some people will never train 
their dogs because they have an attitude problem. 
You will have difficulty changing that. Only the 
good and responsible owners come along to dog 
clubs. They want to learn. We have to worry about 
the people who do not want to learn. 

Alasdair Allan: My final point is about how 
action is taken and evidence is corroborated in 
these situations; someone touched on that 
already. I come from the Western Isles, and I 
appreciate that it is an extreme example, but the 
local authority area is roughly the length of Wales 
and I do not think that we have any dog wardens. 
It is not clear to me how evidence can be 
corroborated when there is a shortage of dog 
wardens. How would that work in the different 
local authorities? 

Dennis Hearsum: Quite simply, I do not think 
that it would. If there is no one to deal with or 
investigate the situation, and there is no 
corroboration, the problem cannot be dealt with. 

Eric Ferguson: Every local authority has to 
have a dog control officer of some sort, so the 
Western Isles will have someone who deals with 
picking up stray dogs. 

Alasdair Allan: But will people have to be 
brought together to corroborate evidence? Will two 
people have to be there? 

Eric Ferguson: Yes. 

Dennis Hearsum: Yes. 

10:30 

Albert Oswald: I can speak only for my local 
authority, but there would be enough officers out 
there. Such visits are often not quick reactions but 
are planned, so a radio or mobile phone would be 
used to call up another authorised officer in the 
vicinity. There are a number of environmental 
health officers who can readily be contacted and 
can meet up for the half hour, or however long it 
takes, to provide corroboration and support. That 
happens already, as can be seen from a 
breakdown of the complaints submitted. 

Patricia Ferguson (Glasgow Maryhill) (Lab): I 
will take you back to the issue of the authorised 
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person. Is it the National Dog Warden 
Association’s contention that, if the bill is passed, 
the responsibility that the police currently have, or 
the role that they play if they do not have 
responsibility, will devolve to the authorised 
person, and that, in so far as the police are 
concerned, the out-of-hours service that we have 
heard about will not happen, because it will be the 
responsibility of the authorised person? Is that 
how you see it working? 

Dennis Hearsum: Yes. 

Eric Ferguson: The answer is yes. The role will 
come our way—there is nothing surer than that. 
Our colleagues down south are a stage ahead of 
us and they see it that way. The reality is that 
council services are not provided 24 hours a day, 
and for us to provide that level of service will cost 
a lot of money. 

An ex-police officer worked in the office with 
us—he was an inspector and he sat quite close to 
me—and he said, “I wouldn’t send two or three 
cops out to that job that you’ve just been to, 
because that address is known.” You have to take 
into account an awful lot of different things, 
including health and safety. We talk about 
dangerous dogs, but we do not think about the 
dog as dangerous—it is just a dog. 

I think that it will all come our way. I might sound 
a wee bit big headed, but over the years dog 
wardens have been a victim of their own success 
and have been getting more and more duties. I 
think that we need to call time and say, “We need 
a wee bit of help here and a wee bit of an increase 
in resources and manpower for us to function with 
this legislation.” 

Patricia Ferguson: That is interesting in respect 
of the financial implications of the bill. In your role 
as authorised officer, if you need corroboration to 
take further action, will you ask the police to 
provide it? In such circumstances, will the police 
give the situation the priority that it deserves? 

Eric Ferguson: We will not know until we try 
that but, speaking personally, in 
Clackmannanshire we work out of the same office 
as environmental health officers, so we can call on 
the services of colleagues. We also have an 
environmental warden—Stevie could come out 
with us to provide corroboration. He is also an ex-
police officer; it is handy to have that experience to 
call on. 

Patricia Ferguson: So depending on the local 
authority set-up, a range of people might be able 
to assist with corroboration. 

Eric Ferguson: Yes, as far as 
Clackmannanshire is concerned. 

Dennis Hearsum: There are people who might 
be able to assist, but whether they will want to do 

it is a different matter. It comes back to whether 
they are comfortable with handling dogs. 

Patricia Ferguson: I was thinking that they 
would provide corroboration rather than work with 
you with the dog, if you see what I mean. They 
would corroborate that the incident or behaviour 
took place. 

Dennis Hearsum: But the dog is there when 
you confront the owner, and the situation can take 
on a different complexion, because if the owner 
gets excited or upset, there is a fair chance that 
the dog will also get excited or upset. If you are au 
fait with dogs, comfortable with them and know 
what they can do, it can be a pretty uncomfortable 
situation, so it can certainly be uncomfortable for a 
lot of people who are not used to dogs. 

Patricia Ferguson: I can understand that. 

Are the dog wardens comfortable with the 
definition of the phrase “out of control”? I like dogs, 
know a wee bit about them and have been around 
them quite a bit. It strikes me that my idea of an 
out-of-control dog might be slightly different from 
that of a colleague. Is there enough substance in 
the bill to give dog wardens comfort under the law 
about the situations that they can become involved 
in? 

Eric Ferguson: I mentioned a lady who was 
concerned about Alsatians. Once we have listened 
to people, we investigate, as Dennis Hearsum 
said. That lady was spoken to over the phone, and 
it was possible to establish the real situation. She 
was not too pleased that I did not tell her what she 
wanted to hear, but I assured her after I had 
listened carefully. She got a wee bit of a fright 
because of her previous experience, but she was 
not hurt. She said, “I’m awful glad that I spoke to 
you.” She spoke to somebody who took 10 
minutes to listen and discuss the matter with her. 
Sussing out the level of the problem is part of the 
service. 

Patricia Ferguson: With the definition of “out of 
control”, would you act in the same way with such 
a call or would you have to think about responding 
in a different way? Is there enough in the bill to 
make you comfortable? 

Eric Ferguson: Funnily enough, with the bill in 
mind, I have dealt with calls with a slightly different 
mindset. Indeed, I said to somebody that if his 
behaviour continued, he would receive a dog 
control notice in the future. He did not have a 
fence in his back garden, but he let his dog out 
into it. He thought that that was fine, but the dog 
ran around the front and chased school kids. The 
matter was sorted after a wee bit of discussion. 
Perhaps the threat of receiving a dog control 
notice would be quite good. 
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Patricia Ferguson: The bill deals with dogs that 
are out of control in private places and preventing 
them from becoming dangerous there. It strikes 
me that it would be difficult to ask authorised 
officers to become involved in that, because it 
would involve accessing and intervening in a 
private place, and the dog’s potential to become 
dangerous would then have to be interpreted. It 
seems that we would be asking a lot of authorised 
officers in that context. 

Eric Ferguson: You really need to work with the 
police if you want to gain access in dangerous 
situations. Six months or so ago, we went into a 
private situation and removed 36 or 38 dogs, the 
largest of which was a St Bernard. There were 11 
Rottweilers. We did not have a clue about what we 
would find, but we got all the dogs out, and they 
were transported from the site. The owner was not 
at all happy, and the people there were quite 
hard—I will put it that way. Things kicked off a 
couple of times when the police decided to go 
away and come back again, but, heigh-ho, that is 
all in a day’s work. We must work with the police, 
who are there to look after our safety. We are 
members of the public as well. That is how I see 
things. Does that answer your question? 

Patricia Ferguson: It does in one respect. In 
situations in which there are a huge number of 
dogs of various breeds, the potential for trouble is 
obvious, but how would you know from a dog’s 
behaviour in private that it could become more 
than out of control and be dangerous? 

Eric Ferguson: You have to read situations 
quickly or you get it wrong. However, you learn to 
read the situation very quickly with years of 
experience. We have techniques to keep 
ourselves safe, and we train other people, such as 
housing staff, to keep themselves safe. It is about 
assessing risks all the time. 

Patricia Ferguson: That is helpful. Thank you 
very much. 

Albert Oswald: We rely on local intelligence. 
For example, social workers, housing departments 
and housing associations give us information. 
However, omitting from the bill the power to deal 
with dogs on private property would be wrong and 
would not provide proper closure. That is not to 
say that the power would be used regularly, but 
there should be an opportunity to use it. The point 
is well made that, obviously, we would rely on the 
police in certain situations, as we do at the 
moment, to ensure officers’ health and safety. 

Patricia Ferguson: I am not suggesting that we 
delete the provision; I am seeking clarification 
about whether the definition is tight enough so that 
everyone clearly understands their responsibilities. 

Dennis Hearsum: We must make it clear that, 
when we are talking about private areas, we are 

not talking about preventing a dog from doing its 
job, for example when someone illegally enters 
someone else’s private property, either to do 
someone harm or to steal their property. Although, 
at the end of the day, it will be a judgment call for 
the authorised officer who investigates the 
circumstances, it should be made perfectly clear 
that a dog that bites someone who is burgling a 
house should not be subject to the provision. If 
someone is in someone else’s property with the 
intent to commit robbery or, even worse, assault, 
the dog should be allowed to do its job.  

Patricia Ferguson: I am at the end of my 
questions, convener, but I suspect that that 
answer opens up a whole other discussion. 

John Wilson (Central Scotland) (SNP): What 
difference will the bill make to the situation under 
the current legislation? 

Eric Ferguson: It will be a handy tool in the box 
and will enable action to be taken at a much lower 
level. It is when the situation gets a wee bit more 
spread out and complex that I start to worry. At the 
outset, we will be able to address some minor 
problems by having a wee chat with the person 
and using the new legislation as a lever to make 
them aware of the situation. That is a big plus. 

Albert Oswald: I agree. Much of the work that I 
mentioned earlier is already done in Dundee, and 
the legislation will give us an extra tool to deal with 
what is basically antisocial behaviour involving 
dogs. 

John Wilson: We talked about the number of 
strays that are picked up every year. How many of 
them could be viewed as dangerous dogs, in 
terms of the bill? 

Mr Ferguson, you gave a good example of 
someone whose heightened apprehension about 
being around dogs was created by a situation that 
they found themselves in with an Alsatian—or, as 
you correctly pointed out, a German shepherd. 
You took the time to speak to that person, who 
was concerned about a dog that came out of a car 
and sat at the entrance to a park. It was a well-
controlled and disciplined dog whose owner had 
clearly done some work with it. However, how 
could you deal with the thousands of complaints 
that could come from people who, because of 
alarm that was caused to them by a previous 
incident, feel that no dog should come within 50yd 
of them? How will the bill resolve that situation? 

Eric Ferguson: I do not think that the bill will 
answer any prayers. When the dangerous dogs 
legislation was first introduced, my biggest 
concern was the fact that, if someone had a 
phobia about dogs, the legislation would not cure 
it. Nothing would. I have worked with youngsters 
with terrible phobias of dogs, who would not even 
get out of a car if there was a dog outside. One kid 
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that I managed to get out of the car held on to a 
lamppost, and we could not prise him off it. It took 
me about two and a half hours, but eventually he 
was able to walk with the dog on a lead, with me 
between him and the dog.  

The point is that when we are dealing with 
people, we can read the situation. The issue goes 
back to the investigation of the complaint. We 
have to consider the evidence. We deal with 
neighbour disputes all the time and, I hope, we 
read the situation to discover what the reality is.  

10:45 

Dennis Hearsum: That is one reason why we 
say in our submission that people who are 
properly experienced and know the job are 
needed, not just to deal with the animals but to 
deal with the human beings. They must try to 
understand where people are coming from, why 
they are doing certain things and why their dogs 
are doing certain things. 

It is important to have experienced officers who 
can pass on their experience to new officers. 
People cannot get that experience by taking a 13 
or 14-week course. For a start, they might not be 
able to work with a sufficient number of dangerous 
dogs to maintain their knowledge. They must work 
in all the different types of situations all the time. 
Every situation is different, and people gain 
experience only by being put into them. 
Unfortunately, health and safety sometimes goes 
out the window a wee bit, as some people are 
more gung-ho than others. Staff tend to get bitten 
when they do not have enough experience or have 
not been bitten for the first time. It can take a long 
time for people to be bitten for the first time, but, 
by God, once they have been, they are careful to 
avoid being bitten a second time. 

We really need to have experienced staff. It is 
no good taking someone who does not do this 
work for a living, as it cannot be instilled in them 
by a 13-week course—it takes much longer than 
that. 

John Wilson: The point has been made that 
dogs react differently in different circumstances, 
and that we must understand fully the 
circumstances of a dog’s behaviour, because 
every dog is individual. Reference has been made 
to the current list of dangerous or proscribed dogs 
in Britain, but the example of Jack Russell terriers 
biting people was given. I remember relatives 
having a west Highland terrier that was a terror to 
people who went near the house; we knew that 
before we went. 

When you get a complaint about a dog acting 
dangerously towards an individual, how do you 
determine whether the dog is acting in that way 
only because of how that individual treated it in the 

past? Dogs have memories—they remember 
people who were kind to them and people who 
were bad to them. How do you deal with situations 
in which someone complains that there is a 
dangerous dog in a household but the dog acts 
dangerously only towards the individual 
concerned? 

Eric Ferguson: As I said, we assess the 
situation by investigating the evidence that comes 
before us, speaking to the individuals involved and 
looking at the dog. We must examine the big 
picture before we can have any idea about how to 
deal with the situation. We will not issue dog 
control notices willy-nilly. There will be an 
investigation and a verbal warning will be issued, if 
required. Visits will be recorded. We must be fair 
and ensure that cases are investigated and 
assessed properly. 

Albert Oswald: That is correct. In finding a 
balance, we are reliant on the experience of the 
officers who investigate complaints. 

John Wilson: I understand that local authorities 
take action to investigate complaints at present. 
Why will the bill lead to an increase in the cost of 
delivering that service? 

Eric Ferguson: Once a notice has been served, 
we will have a series of duties. We will have to 
check that it is being enforced and that there are 
no further problems, and we might need to assess 
the dog. Complaints are on-going. We do not just 
write a ticket and go away. There is an awful lot of 
work to do. Even if we advise the person to go to 
dog training classes, we will have to go back and 
see whether the classes are working. 

John Wilson: So the only difference from what 
currently happens is that the fixed penalty will be 
issued. 

Dennis Hearsum: It is not a fixed-penalty 
notice; it is a dog control notice. 

John Wilson: Sorry—a dog control notice. 

Eric Ferguson: Sorry—that was my fault. 

John Wilson: That will be the only difference 
and it will lead to the additional costs that various 
local authorities and others are claiming. 

Eric Ferguson: We all promote responsible 
ownership. 

Dennis Hearsum: The officer will move into a 
chain of evidence and corroboration. If they issue 
a dog control notice, they will need to have it very 
firmly fixed in their head, because a person can go 
to court and contest a notice. If that happens, the 
officer and their witness will be in court, too. I 
know that many people will contest notices. Some 
will do it out of the belief that the notice should not 
have been served; others will do it out of sheer 
bloody-mindedness. That is when the costs will 
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start to mount up. If officers are sitting about 
waiting for a court case to come up to give 
evidence, that will cost more money. That will be 
on top of the administration costs; for example, 
there will have to be statements, which will have to 
be typed up and put in a format that can be 
presented to the court. The case will be a criminal 
record case, so a Scottish Criminal Record Office 
number will have to be obtained from the local 
police. All sorts of things are involved—it is not just 
a 10-minute job. That work will not be absorbed by 
councils. It cannot be, because councils do not 
have enough money for that kind of thing at 
present. 

The fixed-penalty notice for dog fouling is 
completely different. No parallel can be drawn 
between the two notices, although an investigation 
has to be carried out. I reiterate that, when people 
know that local authorities can issue dog control 
notices, a lot more work will come through the 
door. 

Albert Oswald: As I said, in the environmental 
health and trading standards department we have 
dealt with smoking prohibition, night-time noise 
under part 5 of the Antisocial Behaviour etc 
(Scotland) Act 2004 and dog fouling. In those 
cases, the number of appeals and court cases is 
small in comparison with the work that is involved 
to resolve the issues. 

The Convener: The financial memorandum that 
accompanies the bill suggests that there will be no 
more than 1,144 control notices, which we are told 
works out at about 36 notices per annum per local 
authority. Do you take issue with that? You say 
that the conclusion might be a court process and 
that everything will become more formal, which 
suggests that much of what you do now is 
informal. 

Dennis Hearsum: The fixed-penalty notice for 
dog fouling is a civil penalty. 

The Convener: Leaving that aside, if you have 
a complaint from neighbour A that a dog is going 
mad and has attacked their child and you go there, 
is that not written up already? Do you not keep a 
report or file for future reference in case the dog 
does it again? 

Dennis Hearsum: If it is a dangerous dog or a 
biting incident, it is passed to the police. We do not 
deal with that. 

The Convener: Yes, but I am talking about prior 
to that, if there is a neighbourhood dispute and a 
dog is in somebody’s garden and is threatening 
their child. Is none of that recorded? 

Dennis Hearsum: It is recorded, but not in the 
same formal manner that it would be if we were 
progressing a witness statement for the purposes 
of the court. We will write down that we spoke to a 

guy about his dog and told him not to do it again. 
There will not be anything like the same 
investigation. 

The Convener: Surely there could be a pro 
forma for that low level, on which it could be stated 
that you visited a particular house and spoke to Mr 
Smith, the owner, and so on. A pro forma with tick 
boxes could be the first stage. Obviously, the 
second stage would be more serious because it 
would follow a second incident—perhaps the dog 
escaped and ended up down at the school, for 
example—and there could be a pro forma for that. 
It should not be beyond the wit of local authorities 
to do that. 

Eric Ferguson: We have a complaints form that 
is used for every complaint that we get. The form 
is written up, our actions are recorded and the 
form goes into the system. If the name and 
address come up again, the system can show 
that, for example, the person has had two special 
uplifts or two complaints about their dogs, and the 
problem is followed through. The system is not 
that informal. 

The Convener: I am trying to establish where 
additional work will have to be done. I accept that, 
if control notices are to be issued, there will be 
more work because additional people will have to 
be there and statements will have to be taken, and 
so on. The financial memorandum estimates that 
there will be 36 dog control notices per year per 
local authority. I accept that there will be additional 
work from the point at which the dog control notice 
is issued—going through the procedure and 
possibly following it up in the courts—but why will 
there be additional work before all that starts, 
particularly if pro formas are in place? I am just 
trying to assess where there is additional work. 

Dennis Hearsum: The initial point of a 
complaint is when someone phones up about an 
allegedly dangerous dog that is biting, or 
whatever, and we phone the police. We write the 
incident down and write it off because it has gone 
straight to the police. 

Eric Ferguson: That is for a biting dog. 

Dennis Hearsum: Yes, or for a dog that is 
dangerously out of control. We would go out to 
deal with a stray dog ourselves. 

The Convener: Under the bill, such an incident 
would not go directly to the police. The dog 
wardens would have to deal with it. 

Dennis Hearsum: Yes, that is what it would 
mean. 

The Convener: That is what you believe it 
would mean. 

Dennis Hearsum: Yes. 
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Albert Oswald: The committee probably has a 
paper that shows some statistics for Dundee. In 
Dundee, the local authority deals with such 
complaints during normal office hours of 8 o’clock 
to 5 o’clock. Last year, we dealt with 105 
complaints about aggressive dogs. Just as has 
been described, the complaints were put through 
using a pro forma and followed through to their 
conclusion. When the officers who are at the sharp 
end read the draft bill, their reaction was, “We are 
doing this anyway.” 

However, I must stress that that is not the 
picture throughout the country. It is the picture in 
Dundee, but I am sure that it is different in other 
local authorities. 

David Robertson: We do not record complaints 
that come in to us. The police deal with that. The 
public should phone the police. 

Mary Mulligan (Linlithgow) (Lab): Mr Oswald, 
might the 105 complaints that Dundee City Council 
dealt with last year now be subject to court 
proceedings? 

Albert Oswald: I cannot recall. Perhaps one 
went as far as a court case. I do not have that 
information to hand, but I know that at least one of 
them went to the sheriff court. 

Mary Mulligan: Under the bill, is there a 
possibility that more cases will go to court? 

Albert Oswald: It is possible. If the legislation 
had been in place, some of those cases could well 
have been the subject of dog control notices but, 
of those, a smaller percentage would have been 
likely to proceed further. That is our experience of 
similar legislation in other environmental health 
areas. 

Mary Mulligan: I suppose that the concern is 
that that is when the work starts to tot up, along 
with the added pressures and costs.  

11:00 

Albert Oswald: The point has been well made 
that the police operate a 24-hour service, unlike 
local authority dog wardens, so weekends and 
evenings are an issue. It is clear from the figures 
for Dundee that the police bring in more dogs than 
the wardens do—there are incidents at the 
weekend. There is no doubt that giving councils 
the responsibility for picking up dogs at the 
weekend will create a significant financial burden. 

Mary Mulligan: The figures that you provided 
were helpful, and it is clear that Dundee City 
Council has a comprehensive system and is 
tackling some of the issues. However, you said 
that you think that the bill is necessary. What will 
the bill add? Is there anything else that we could 
include in it? 

Albert Oswald: At the risk of using a pun, the 
bill will add a bit more bite to the current 
legislation. That is what the officers who are at the 
sharp end are looking for. We want an approach 
that resolves problems and does not allow them to 
drift. 

Mary Mulligan: Do the other witnesses agree? 

David Robertson: Yes. 

Eric Ferguson: Yes. 

Dennis Hearsum: Yes. 

Mary Mulligan: That is helpful. 

Mr Ferguson and Mr Hearsum said that 10 or 14 
weeks’ training is not the end of the matter and 
that much of what dog wardens do is down to 
experience. When there are only one or two 
wardens in an authority, it is clear that people 
must gain experience and learn on the job. What 
training is provided? If the bill were passed, would 
further training be needed, particularly given the 
role of authorised officers? 

Eric Ferguson: I have been Scottish regional 
chair for the NDWA for 20 years, during which 
time we have run various training seminars, some 
of which were practical and some of which related 
to legislation. We use patrol dogs. I have a fond 
memory of one session in which a certain very 
small dog warden from Dundee went up in the air 
and landed in her padded suit; she was sitting 
giggling and the dog was about to take her head 
off—luckily it was on a line. When we do sharp-
end training, we have to get the padded suits on 
and go for it. 

I ran a session for our housing department a 
couple of weeks ago. My colleague and I are 
involved in schutzhund, which is a German sport 
that is pretty tough. The housing department staff 
thoroughly enjoyed wearing the padded suit and 
getting some experience. Housing officers have to 
go into houses, so the training was a confidence-
building exercise for them. The association has 
run such training over the years and I intend it to 
carry on doing so. New people in the job usually 
come to me through the association and we 
arrange something or other. That is the live, 
practical training; of course, we must all be up to 
speed with the legislation, too. We have to study 
and learn the hard way, I suppose. 

Mary Mulligan: Is any extra practical training 
required as a result of the bill, or should there just 
be more of the same? 

Eric Ferguson: This is a bigger scheme of 
things altogether. We are talking about animal 
behaviour and how we know whether a dog is 
being aggressive or just boisterous. As Dennis 
Hearsum said, a person cannot learn those skills 
from a three-month course. 
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The type of people who come into the job are 
doggy people anyway—or they should be. I think 
that I get my funny ways from my grandfather, who 
was a great Clydesdale horse man. He could get 
horses to do things just by coaxing them, and I 
think that I fell heir to some of that. People have to 
have a background that involves working with 
animals or a great interest in animals if they are to 
be able to read situations. 

Dennis Hearsum: An owner who has been 
served with a dog control notice might be asked to 
go to training classes. However, if their dog has 
been proven to be dangerous to the extent that 
training is needed, finding a trainer who will take it 
on is a problem. Initially, people and their dogs 
might have to be sent for individual training, which 
is costly—initial training sessions cost about £40 
an hour. That must be done before the dogs can 
be taken anywhere near a dog training class. 

Mary Mulligan: Who pays for that training? 

Dennis Hearsum: According to the bill, the 
owner pays, but I am a wee bit concerned that 
some people might be unable to afford that cost. 
They might be able to buy a muzzle for about a 
tenner, and a lead can be bought for under a 
tenner, but costs mount up. There is the cost of 
microchipping, for example. Okay—it can be done 
relatively cheaply. If dog wardens are trained to do 
that, it will probably be even cheaper, because 
microchips can be bought for about £3-odd if they 
are bought in bulk. However, a vet charges 30 
quid to put in a microchip. If we start to add 
training costs—some dog trainers charge a lot 
more than 40 quid for an individual training 
session—the question is whether people can pay. 
My experience is that, in many situations, the 
people who have dogs that are out of control are 
those who can least afford to pay for that training. 

Eric Ferguson: I will enlarge on dog training. 
Many years ago, my council encouraged me to run 
dog training classes. About 2,500 dogs have been 
involved in the council’s dog club. Last night, I got 
home at 11 o’clock from the dog club. We had 
about 40 dogs in the hall where we meet, at £3 
each. If owners have more than one dog, so be it. 
They can be there from half past 7 to 10 o’clock, 
so that is value for money. However, not all 
councils run a club, although they encourage 
training. As long as we receive enough money to 
pay for the hall and to cover the running of the 
club, that is how it is. That is my hobby and my job 
at the same time, but it is difficult for every council 
to have such a club. 

Mary Mulligan: How many local authorities 
provide such a service? 

Eric Ferguson: I think that perhaps three 
authorities do that. 

Mary Mulligan: Do the local authority witnesses 
agree? 

Albert Oswald: I have no information on that. 

Mary Mulligan: That is fine. 

David Robertson: We provide dog training 
classes only in one part of our area—our council 
covers a very big area. 

Eric Ferguson: I am one of the dog wardens 
who are interested in dog training. As I said, that is 
because it is my hobby. Schutzhund—protection 
training—is a hobby. I spend every Saturday and 
Sunday training, I do my dog clubs during the 
week and I am involved in an agility team. My life 
is dog, dog, dog—it is really sad, is it not? 

Mary Mulligan: It is not sad at all. 

David McLetchie (Edinburgh Pentlands) 
(Con): Good morning, gentlemen. Will you give 
me a handle on how many dogs are destroyed 
every year in Scotland as a result of court orders 
under the existing legislation? 

Eric Ferguson: The number is very few, but I 
do not have it to hand. 

David McLetchie: Is the number 10 or 20? Is 
that the scale? 

David Robertson: I can talk only about 
Aberdeenshire, where fewer than five dogs are 
destroyed every year. 

David McLetchie: Fewer than five. 

Eric Ferguson: Under the dangerous dogs 
legislation? 

David Robertson: I am talking about strays— 

David McLetchie: I will go on to talk about 
strays. 

David Robertson: I do not know about the other 
figures. 

David McLetchie: For perspective, will you 
contrast the number of dogs that are destroyed as 
a result of court orders under the existing 
legislation with the number of dogs that are picked 
up as strays and destroyed because they cannot 
be rehomed? 

Eric Ferguson: I can give last year’s figures. I 
took in only 120 stray dogs, two of which were 
destroyed. One was older than all of us put 
together and the other was downright vicious. The 
numbers have reduced considerably this year—I 
am on dog number 59 so far and not much is left 
of the year. There has been a fair old drop in the 
number of dogs that we take in. 

I am sorry, but I do not have figures on 
dangerous dogs. The last time that I dealt with 
such a situation was two or three years ago, when 
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I had to take a dog from a guy’s house. The dog 
was removed into care until a final court hearing, 
after which the dog was destroyed. That is not a 
common occurrence. 

David McLetchie: Under what is proposed, a 
court order will still be required before a dog is 
destroyed. Can one therefore expect there to be 
any change in the numbers? 

Eric Ferguson: As I said earlier, I see the bill as 
a preventive measure that will stop dogs being put 
down. It will nail the situation long before the 
cases go to court. Given the numbers that I am 
aware of, the situation is not a concern to me.  

Albert Oswald: We do not have figures for how 
many dogs are destroyed as a result of court 
orders, but I think that the figure is quite low—
perhaps two dozen a year. That is a purely 
speculative figure, based on my experience of the 
local authorities around Dundee.  

Eric Ferguson is right to say that the number of 
dogs that are destroyed has dropped dramatically 
over the years. In my area, that is due to the 
council’s energetic policies to promote responsible 
dog ownership and to reduce the number of strays 
through spaying and neutering campaigns. As you 
can see from the figures that we submitted, at one 
point we were destroying 1,000 dogs a year. Last 
year, we destroyed 12, and they were aged dogs, 
chronically ill dogs or dogs that would be deemed 
unrehomable, if there were such a term. 

David McLetchie: There is a public perception 
that lots of dogs are being picked up, put in vans, 
taken away to centres and destroyed within a 
week if a home cannot be found for them. You are 
saying that that is simply not true. 

Eric Ferguson: That perception still exists. 
People have been watching Walt Disney.  

Albert Oswald: That is history. 

David McLetchie: That is history. You are 
saying that very few dogs are destroyed in 
Scotland because they are dangerous or because 
they are strays.  

Eric Ferguson: We are quite proud of the 
figures that are available. 

David McLetchie: You should be. 

Eric Ferguson: I have “animal welfare officer” 
written on the side of my van. That is quite a 
pleasant title—much nicer than a lot of the titles 
that I have been called in my 30 years on the 
job—but I am happy to stick with “dog man”. 
However, even with that sort of title on the van, I 
still get people coming up and saying, “How long 
will it be before you put that one down?” That is 
just what the public are like. 

A wee tot who was walking along with his dad 
came over to me and asked, “Are you the dog 
catcher?” That kid must have been told to say that 
by the parent. The term “dog catcher” has gone 
out of fashion, however. I think that it is accepted 
now that we are dog people.  

David McLetchie: I would like to ask about the 
1991 act, which was an example of the sort of 
“breed not deed” legislation that has been 
criticised in the consultation on this bill, which tries 
to take a different approach. It identified four 
breeds, but I understand that only one of them—
the pit bull—was prevalent in the United Kingdom. 
Under that act, if a pit bull was to be saved from 
immediate destruction, it had to go on an index of 
exempted dogs. How many pit bulls in Scotland 
ended up on that index back in 1991? 

Dennis Hearsum: From personal experience, I 
can say that there were only four in Perth.  

Eric Ferguson: There were very few. In 
Clackmannan, there were only two. The chap who 
owned them knew that he could not control them 
so, eventually, of his own free will, he took them to 
a vet to have them put to sleep. They were pretty 
tough dogs. One was okay, but the other was a 
real villain.  

The only concern at that time was to do with 
people who had Staffordshire bull terriers that, 
overnight, became pit bull terriers. I got about 20 
calls in one week to go and identify which breed 
people’s dogs were. Those people were really 
concerned. Some innocent dog owners have gone 
through unhappy times. However, we got the 
situation sorted out.  

David McLetchie: Basically, the objective of the 
1991 act was that the pit bull terrier should, 
effectively, die out in Britain. Has that happened? 

Eric Ferguson: There should be no pit bull 
terriers left, but they are still here.  

11:15 

Dennis Hearsum: It is very difficult to define 
what a pit bull is. A dog could be a pit bull type, 
which can be anything. If you breed a 
Staffordshire bull terrier with a Labrador, it will look 
to many people like a pit bull terrier. If a mastiff is 
running about the streets and mating with anything 
with four legs, the chances are that the resulting 
dogs will look like pit bull terriers. It is almost 
impossible to identify a pit bull terrier. 

We are proud of reducing the number of dogs 
that are put down, but we are now seeing an 
increase in other types of dogs. You will not find 
those dogs on the index of exempted dogs, but 
they are downright dangerous and becoming more 
prevalent. 
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We have an awful lot of Staffordshire bull terriers 
in Perth and Kinross, and the majority, by and 
large, are fine and we have no problems with 
them. However, when a breed starts to become 
very popular, people start breeding dogs for the 
money, and they are not concerned about what 
they are breeding. That is when we begin to see 
problems with temperament and physical 
characteristics—those are the things that cause 
problems for us. People are breeding dogs with 
other dogs to produce dogs that are a lot bigger, 
but still have the same nasty characteristics, or 
they are breeding two dogs with nasty 
characteristics to get an even nastier dog. That is 
where the problem lies. 

The equipment that we have to use is very 
expensive. If we do not want our people to be 
bitten, they will need a suit that costs £850. In 
addition, poles and other items are needed. It is 
the different types of breeds that people are 
creating that give me cause for concern. I hope 
that the bill will deal with those people before their 
dogs become too dangerous, so we can try to 
persuade them that their dogs should be neutered. 

Neutering is another cost. Everyone assumes 
that only male dogs need to be neutered, but that 
is not the case. If a bitch is mated with a dog that 
is extremely nasty, it can produce seven extremely 
nasty dogs, so the bitches may have to be 
neutered. One of our concerns about the costs is 
that neutering a dog might cost £100, but it costs 
at least double that amount to neuter a bitch. 

The Convener: I see that there are no further 
questions. Gentlemen, I thank you for your 
attendance this morning and for your evidence, 
which is appreciated. 

I suspend the meeting briefly to allow the 
members of the second witness panel to take their 
seats. 

11:18 

Meeting suspended. 

11:19 

On resuming— 

The Convener: I welcome the second panel of 
witnesses: Mike Flynn, chief superintendent of the 
Scottish Society for the Prevention of Cruelty to 
Animals; and George Leslie, chairperson of 
Canine Concern Scotland Trust. I offer you the 
opportunity to make a brief statement before we 
move to questions. 

Mike Flynn (Scottish Society for the 
Prevention of Cruelty to Animals): We welcome 
any legislation that is practical and can solve the 
problem of irresponsible dog owners, which I hope 

is what the bill is intended to do. In the region of 
9,000 dogs go through our centres every year. I 
have been in the job for 23 years and was the 
owner of a legal pit bull in Mr McLetchie’s 
constituency; if you have ever seen a picture of a 
tan pit bull in The Scotsman, that was my dog. I 
have wide experience of dealing with issues 
ranging from dog fighting to dog abandonment. 
We welcome any measure to address the issue of 
irresponsible owners. 

George Leslie (Canine Concern Scotland 
Trust): I thank the committee for inviting us to give 
evidence today; it was good of you to do so. I 
agree with Mike Flynn that the bill can only be an 
improvement on the Dangerous Dogs Act 1991, 
which has failed to work. The 1991 act was written 
by tabloid journalists, rather than parliamentarians. 

I have provided the committee with a written 
submission detailing the points on which we have 
reservations about the bill. I emphasise that those 
reservations do not mean that we are against the 
bill—I am totally in favour of it, but I want to see 
whether it can be improved. I would like to add 
three small points, which are set out in a written 
supplementary memorandum that I can give to 
committee members after the meeting. 

In the second reservation in my written 
submission, I refer to the statement in the bill that 
a dog 

“irrespective of its behaviour, its size and power” 

can have a control notice slapped on it if its 
behaviour creates alarm and apprehensiveness. I 
understand the reason for the provision—often 
people have dog phobias and are frightened of 
large dogs. However, with 50 years’ experience as 
a vet, I assure you that I am never bitten by large 
dogs. I get bitten by collies, spaniels and terriers 
but not by Rottweilers, Dobermanns or German 
shepherds. As you would expect, I take more care 
when dealing with bigger dogs. 

The policy memorandum states clearly: 

“a dog which is large and powerful and which might 
otherwise cause alarm or apprehensiveness but is kept 
under control is not out of control.” 

However, the bill does not say that and merely 
uses the phrase “irrespective of its behaviour”. 
That is an anomaly that the committee could 
correct. 

My third reservation in my written submission 
concerns the provision that defines a dog that is 
out of control as one that gives rise to reasonable 
alarm or reasonable apprehensiveness. Those are 
vague phrases. State by state, America has been 
moving rapidly away from breed-specific 
legislation towards deed-specific legislation on 
dangerous dogs, but no state has such a vague 
definition of a dangerous dog. In the District of 
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Columbia, it is defined as 

“a dog that, in a menacing manner, approaches … any 
person or domestic animal as if to attack”. 

In the state of Florida, it is defined in legislation as 
a dog that 

“Has, when unprovoked, chased or approached a person 
upon the streets, sidewalks, or any public grounds in a 
menacing fashion or apparent attitude of attack”. 

I understand the preventive nature of the bill, 
which seeks to get in early, but if we make the 
definition of a dangerous dog as vague as a dog 
that gives reasonable alarm or reasonable 
apprehensiveness, we will create a minefield for 
sheriffs and, possibly, a situation in which lawyers 
will thoroughly enjoy going to court to argue 
matters out. 

The last point that I want to make in my opening 
statement relates to the fifth reservation that I 
included in my written submission. The bill may 
amend the 1991 act to extend control of dogs to 
dogs that are out of control in a private area. This 
issue has been gone into in some detail in the US; 
in Rhode Island, for example, a dog cannot be 
declared vicious or dangerous if it injures 
someone who is deliberately trespassing on the 
owner’s private property, teasing or abusing the 
dog, or assaulting another person or committing a 
crime. It would be useful to incorporate in the bill 
something along those lines. 

The Convener: Mr Flynn, I am intrigued by your 
comment that you would support anything that 
was practicable. Do you have any reservations 
about other provisions in the bill that you feel are 
not practicable? 

Mike Flynn: I take to heart comments by some 
dog wardens and dog control officers that we 
might need a lot more enforcement than appears 
in the bill. We are involved only with welfare, but 
there is a crossover between dog duty control and 
welfare in, for example, cases in which people 
have poisoned or kicked the living daylights out of 
dogs that they thought were aggressive. Last year, 
we reported to the procurator fiscal 160-odd cases 
of welfare offences, which involved a tremendous 
amount of work in gathering statements from 
veterinarians, witnesses and so on. It might not be 
as simple as issuing a notice and hoping that the 
problem goes away. 

Jim Tolson: With the previous panel, Mary 
Mulligan touched on an interesting concern raised 
in Mr Leslie’s written submission about authorised 
officers going into private homes. I do not want to 
get into the whole issue of authorised officers at 
the moment, but I wonder whether Mr Leslie can 
give us a bit more detail about that concern. 

George Leslie: I would have thought that the bill 
should state that its provisions apply in private as 

well as public property, but for reasons that I do 
not understand there has been a decision to 
amend the Dangerous Dogs Act 1991 instead. I 
believe that, as a result, local dog control officers 
will not be able to serve a control notice on an 
owner whose dog is acting out of control on 
private property. I think that a provision to state 
that they could would be a useful addition. For 
example, many people allow their dogs to roam 
their front gardens, where they can be a threat not 
only to postmen but to children whose ball might 
bounce into the garden, and it would be useful for 
officers to be able to go straight up to an owner 
and say, “Your dog might be on your property, but 
it is still out of control.” 

Jim Tolson: I think that you will find that 
members around the table are sympathetic to your 
concern. It is certainly an important consideration 
for all sorts of people, from postmen to politicians, 
who have to enter private property and put their 
fingers through letterboxes. 

Could the bill contain a provision to allow an 
authorised person to put that very point to an 
owner either in their home or within the confines of 
their property, or would other legislation and 
further powers be required? Indeed, would it 
require police officers to obtain a warrant to enter 
the property? 

George Leslie: A dog control officer who sought 
to gain admission to a private house would need a 
warrant from the court. However, I suggest that, if 
the phrase “in any place (whether or not a public 
place)” were inserted after “out of control” in 
section 1(1)(a), dog control officers could 
approach people whose dogs are apparently out 
of control on their own property. 

Jim Tolson: We have heard anecdotal evidence 
and, indeed, have seen the television reports of 
dogs being the culprit in attacks in the home, 
some of which, unfortunately, have led to fatalities 
among young children. Do you have any statistics 
on that? Is the incidence of such attacks greater in 
homes and private property than in public places 
such as streets and parks? 

George Leslie: I do not have any accurate 
evidence on that, but my feeling is that the bulk of 
serious problems arise on public property. I accept 
the principle behind the bill to extend control 
officers’ powers and allow them to work on private 
property because, as you have pointed out, dogs 
have attacked family members in their own 
homes. Such dogs are simply out of control. 

Jim Tolson: Moving sideways to Mr Flynn, I ask 
the same question. Do many of the animal welfare 
issues that you have to deal with happen on 
private property or do they arise more in the public 
sphere? 
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Mike Flynn: The majority of serious stuff—albeit 
not the most serious stuff—tends to take place in 
public places, for instance when a dog is not under 
control and chases another dog. The most 
common type of bite happens when a person’s 
dog is attacked, and they are bitten in trying to 
save their dog. That is where the Dangerous Dogs 
Act 1991 comes in. 

As far as private premises are concerned, we 
carry out a service for fostering agencies. If a 
potential fosterer wishes to foster a child, we are 
called in to assess the person and the dog to 
judge whether there is a risk—social work 
departments have to keep themselves straight. 

The problem with private places being exempt 
from the provisions of the 1991 act is that, if there 
is a serious incident in a private dwelling, the 
police cannot seize the dog. Even the police would 
welcome a change in that regard. 

With genuine owners whose dog turns and 
attacks for no reason, such cases tend not to end 
up in court, as the owner themselves will have the 
dog put down if they think that the incident was 
totally out of character and unprovoked. Although 
many of the cases that were discussed earlier will 
end up in court, at an appeal and so on, the 
majority of people, who have not at all expected 
the genuine attack that has taken place, will take 
the dog to the vet themselves to have it put down, 
as they cannot explain what has happened. 

Jim Tolson: That was helpful—thank you. 

Alasdair Allan: Previous witnesses have 
mentioned instances of dogs doing their job, for 
instance by guarding the home in the event of 
somebody breaking in. Does the bill adequately 
cover such situations? Two further scenarios that 
come to mind are tourists annoying a sheepdog 
that is doing its job and children taunting guide 
dogs. Does the proposed legislation adequately 
cover those situations without having unintended 
consequences? 

Mike Flynn: In a private house, legislation 
should only extend to any injury that is sustained 
by a person with a lawful right to be there. The 
case of an intruder breaking in is a totally different 
scenario. On many occasions, perfectly good, 
stable dogs will act in a totally different way, for 
example if somebody is being forceful in a house, 
as the dog will be protecting the property or its 
owner. 

If the situation is dealt with properly, and all the 
circumstances are looked into—for example if 
somebody pokes a guide dog in the eye, and the 
guide dog protects itself—common sense should 
prevail. 

George Leslie: I was speaking earlier about the 
American legislation, and I referred to the law from 
the state of Rhode Island. It says that a dog 
cannot be declared vicious or dangerous if it 
injures somebody who is deliberately trespassing 
on the owner’s property, teasing or abusing the 
dog, or assaulting another person. Bearing those 
circumstances in mind, we should have something 
in the bill that spells that out more clearly than 
happens in the bill as drafted. 

Returning to something that Mike Flynn was 
saying earlier, I, too, believe that the Dangerous 
Dogs Act 1991 should apply in private property, 
and the bill before us should allow dog control 
officers to take action when dogs have been 
known to be out of control on private property. 

Alasdair Allan: I am thinking of different 
situations, and I am sorry to come up with a 
Western Isles example again. At times, working 
dogs such as sheepdogs will be on public roads. I 
would not say that sheepdogs are trained to nip 
the legs of sheep, but they do, and they will do 
that if anyone comes near while they are working. 
Do we risk bringing about unintended 
consequences? Might we envisage situations in 
which tourists complain that they have been 
nipped on the heels by a sheepdog that is just 
going about its work? 

George Leslie: If a shepherd, farmer or crofter 
has his dog on the public highway, he has to 
respect the law of the land. If the law of the land 
says that his dog is not supposed to attack or nip 
somebody’s ankles, he must keep it under greater 
control while it is on the public highway. However, 
if a person walks off the public highway and goes 
on to ground where sheep are grazing, the dog 
has a perfect right to do its job, and there should 
be protection for it. 

Alasdair Allan: There is another side of the 
equation when it comes to dogs doing their jobs. 
As we mentioned in our discussion with the 
previous panel, some owners—in a small number 
of cases—apparently view the job of the dog as 
being explicitly connected to criminality. How do 
you feel about officers such as yourselves being 
asked by the bill to intervene in dangerous 
situations? By “dangerous”, I am referring not to 
the dogs but to the owners.  

Mike Flynn: We deal with that anyway. For 
example, we deal with dog fighting. There was a 
dog fight three weeks ago at the back of 
Duddingston, and it has been dealt with and 
reported to the procurator fiscal. We also provide a 
service for utility companies whose staff enter 
houses under warrant if the electricity meter is to 
be cut off or whatever. Because of considerations 
for their health and safety, they are not allowed to 
go in by themselves, so we are named on the 

56

122



2697  18 NOVEMBER 2009  2698 

 

warrant to control the dogs. We deal with such 
situations anyway. 

The Convener: Further to the criminality issue, 
we have heard this morning about a lot of things 
that give cause for concern. The number of stray 
dogs that the police deal with—although the 
number is falling—is at least an indicator of levels 
of neglect. According to our briefing paper, the 
number of dog attacks has increased by 160 per 
cent in an eight-year period. It has also been 
outlined to us that the responsibilities that come 
with owning a dog can include taking the dog to a 
dog club to get it trained, having the dog neutered 
and paying for the cost of veterinary bills. Is it too 
easy to own a dog? 

Mike Flynn: It is far too easy and far too 
accessible. On behalf of local authorities, we deal 
with stray dogs around Glasgow, and our biggest 
problem is that we cannot move for Staffordshire 
bull terriers. Those dogs are bred left, right and 
centre and sold for £20, £30, £40 or £50, mainly to 
young males who want an aggressive-looking dog. 
However, 90 per cent of the time, Staffordshire 
bull terriers are not aggressive so, because they 
do not provide the right status symbol, they get 
chucked for something else. As a member of the 
previous panel said, the pit bull terrier can be a 
dangerous dog—there are plenty of those dogs 
going about, especially in Paisley—but some 
breeds that are coming in now could cause 
serious trouble if they get into the wrong hands. 

George Leslie: I obviously do not deal with the 
same field as Mike Flynn does because the highly 
aggressive dogs that are brought to me to be put 
down are usually those that, out of character, have 
suddenly attacked someone in the person’s home. 
When the dog is brought to us, we first attempt 
methods of controlling the dog’s behaviour but we 
sometimes need to euthanise it. 

On the business of how easy it is to own a dog, I 
would not want a return of the dog licence but I 
would certainly welcome a bill that required people 
to have a licence before they own a dog. The 
licence should be not for the dog but for the 
owner. That would help to weed out some of those 
who get dogs very casually. 

The Convener: From my constituency, I have 
seen people with problems who have experienced 
great benefit from owning a dog. I have some 
personal experience of that: I know someone who 
had problems but whose life was changed in many 
respects by owning a dog because it put structure 
into it and provided many other benefits. However, 
I have also had, as a result of dog attacks, 
constituency casework in which people have been 
concerned about dog owners who clearly do not 
look after their dog but are given state support for 
having that dog, for example through their 
veterinary bills being paid and an element of their 

benefit going to support the dog. We know that 
that happens. 

Are there any procedures to assess whether 
people would benefit from owning a dog and 
whether they would be good people for that dog, 
as opposed to the talk of the community? We are 
supporting such people through the state. 

Mike Flynn: There is nothing in place formally, 
but any rehoming centre, such as those that are 
run by the SSPCA or the Dogs Trust or those that 
deal with stray dogs taken in by local authorities, 
should assess the person that a dog goes to. The 
issue can often come down to financial means: if 
people say that they will not pay a £50 rehoming 
charge, what will happen when the dog needs to 
attend a vet either because it needs to get its 
booster for £35 or because it is hit by a car, which 
might involve costs of hundreds of pounds? The 
financial aspect always needs to be considered. 

As has been rightly pointed out, certain people 
will use a dog for their own purposes. A walk along 
Princes Street will show that every second person 
who is begging there has a dog. It is a known fact 
that one dog down there has five owners. The dog 
works on shifts and, when one person goes off his 
shift, the dog goes back with another person 
because it will attract more money. There is 
nothing to stop those people doing that as long as 
the dog is maintained in a physically good 
condition. 

The Convener: That is an interesting issue. 

Patricia Ferguson: Good morning. I understand 
the reason why the bill concentrates on deed not 
breed—I am a signatory to the bill, so I support its 
general aims. However, given the comment that 
Mr Flynn made and comments that were made 
earlier, are there any breeds that we should 
consider to be so aggressive by nature and 
personality trait, perhaps in combination with their 
power, size and bulk, that they should not be—for 
lack of a closer definition—family pets? 

Mike Flynn: I am probably the wrong person to 
answer that question, as I owned a pit bull terrier 
for 12 years that was never trained. A pit bull 
terrier is not born a fighting dog; it must still be 
trained for that purpose. If it is trained for that 
purpose, it will be one of the safest types of dog 
around people, as it has been trained to fight 
dogs, not to hit people. 

The problem is with owners who do not know 
the characteristics of the breed. Breeds such as 
the big canario, which is a mastiff from the Canary 
Islands, are coming in now. Such breeds are 
beautiful, but they become very dominant in the 
wrong hands. There are owners who are 
frightened of their own dogs because those dogs 
are more dominant than them. I do not think that 
the canario should be banned for the simple 
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reason that if a dog is bred and raised properly, it 
should pose no more danger than a dog from any 
other breed. People need to know the breed that 
they are taking on. 

George Leslie: When people were trying to ban 
pit bull terriers and the index of exempted dogs 
was brought in, my practice had to deal with 14 
American pit bull terriers, all of which had to be 
tattooed, microchipped and eventually neutered. In 
almost every case, we were able to tattoo the 
terrier in their groin without using any sedation—
the dog simply rolled on its back with its legs up in 
the air while it was being tattooed. I never met one 
such dog that was aggressive, but they exist. The 
trouble with pit bulls, as with many of the bigger 
breeds, is that if they are out of control, they are 
difficult to bring back under control because of 
their pure strength and because their pain 
threshold is so high that they cannot be easily 
stopped. They are a potential danger, but, as Mike 
Flynn said, they are not a danger if they are in the 
right hands and if there is responsible ownership, 
which we are all trying to work towards. The bill 
will help us greatly in trying to get preventive 
measures in early on to encourage responsible 
ownership. 

Patricia Ferguson: I suppose that that is an 
argument in support of the point that you made 
about people being required to be registered. 

George Leslie: It is a good idea. 

Patricia Ferguson: I have a slight concern 
about dogs that are meant to protect homes 
against intruders. I think that an individual member 
of the public who acted to protect their home 
against an intruder would have to satisfy the court 
that they had adopted a reasonable approach—a 
reasonableness test could be applied to their 
actions. Obviously, that would be much more 
difficult to do if a dog was involved. There is a 
difference between a dog apprehending an 
intruder, isolating them in one location, preventing 
them from moving and nipping them, and a dog 
inflicting more severe injury on an intruder. I am 
conscious that such a test would be difficult to 
enforce with a dog. Have you had any thoughts 
about that? Should that issue colour our judgment 
as we consider the relevant part of the bill? 

Mike Flynn: We constantly stress to people that 
they must keep their animal secure. Dogs are 
often put in their owner’s private garden, but if that 
garden is not secure, the dog will chase people 
whom it sees as a problem. The last non-pit-bull 
dangerous dog to be put down in the care of the 
society was a bull-mastiff, which stayed in a house 
with a collie. The owner had not restrained the dog 
before she opened the door, and it ran out and hit 
a child—it did not bite the child; it caught the child. 
It was deemed to be dangerous and there was an 

order for it to be destroyed. That would never have 
happened if the lady had kept it under control. 

The courts should consider a case in which 
someone breaks into a lock-fast, secure place to 
be different from a case in which a door was left 
open and somebody inadvertently walked in. 

George Leslie: I wrote to Alex Neil and then to 
Christine Grahame to say that it would be a good 
idea to incorporate into the bill the provision that a 
front garden, or the part of a garden that is 
adjacent to a public highway, must be made 
secure if a dog is to be left in it. That has not been 
done, but it might still be considered. There is a 
great deal to be said for that approach. I also 
believe that it should be law that people with a dog 
in their house or garden should have a post box 
outside their gate so that postmen and political 
leafleters, for example, can drop things off outside 
the gate without having to walk past a Rottweiler, 
for example, to get to the door. Something along 
those lines has to be thought about. However, I do 
not want the bill to be too complicated. It is a good 
bill. I have suggested two or three small 
amendments to it, which I hope members will 
consider, but I want it to be enacted. 

11:45 

The Convener: One benefit to someone who 
has a loud dog is that we do not go in, so the 
household does not get any political leaflets. 

Patricia Ferguson: I might be an exception to 
that as I usually do not mind, although I must 
admit that there are some dogs that I would not 
approach. 

I thank both the witnesses for answering my 
questions. I add that I know of one property where 
there is a notice on the gate that indicates how 
fast the Rottweiler can get to the gate and 
challenges anyone who wants to come in to be 
quicker than that—I do not think that that is 
acceptable. 

George Leslie: I have a small point about 
breeds of dog. I mentioned that I have never been 
bitten by a Rottweiler although I have been 
working as a vet for nearly 50 years. The dogs that 
are most often out of control are very small dogs—
west Highland terriers, collies, spaniels and so on, 
which are often quite mad. Their owners think that 
they are small and are not dangerous and they 
tolerate their misbehaviour. Those are the dogs 
that, more often than not, inflict quite severe bites. 
The most severe bites often come from a terrier 
rather than a Rottweiler. A Rottweiler has a small 
mouth and very small teeth, although it is a big 
dog, whereas a Scottie has jaws that would break 
a bone—if it is out of control, it is quite dangerous. 
We have to be careful about how we decide which 
breeds are dangerous. My idea of which breeds 
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are dangerous would probably be entirely different 
from the public perception of which might be 
dangerous. I get bitten by small dogs. This scar on 
my wrist is from a bite by a small terrier dog. I was 
working on the dog as a vet, and it was in some 
pain. Although that was inexcusable, the owner 
could not control the dog. 

Mike Flynn: As one of the local authority 
representatives said, it is important that the bill 
gives local authorities some bite. In nine out of 10 
of the stories of incidents involving dogs that we 
read about in the paper, someone will be quoted 
as saying, “It was an accident waiting to happen. 
I’ve reported that dog. It was chasing other dogs 
and all of a sudden a child got in the way. It was 
going for a dog, but the child got it.” The bill is 
aimed at people who own such dogs—everybody 
in a local community knows that they should keep 
away from that guy and his dog. One such dog—a 
white Alsatian—stays round the corner from me. It 
is an expert at slipping its lead and when it does 
so, it attacks the first dog that goes past it. The 
owner has been warned four or five times by the 
police, but he thinks that as long as he pays the 
vet’s bill for the other dog, no one will care. Sooner 
or later, a kid is going to get in the way of that 
Alsatian when it is going for another dog. 

The Convener: We are all sharing anecdotes in 
response to Patricia Ferguson’s original question. 
In the olden days when children played in the 
street there was often a sheepdog. There was one 
next door to me, which was called, predictably, 
Shep. It displayed all the instincts of a sheepdog, 
although it did not live on a farm—I did not live 
next door to a farm. When we played football in 
the street it went round us, as a sheepdog would, 
and nipped us all; it was born, rather than trained, 
that way. Are you saying that that behaviour has to 
be trained out of dogs? How did that dog have all 
those instincts and characteristics other than 
through genes? 

Mike Flynn: Border collies are unique, and their 
use as general purpose dogs should be banned. 
You never get a problem with a working collie, 
because that is what they were bred and designed 
for—they run for 20 hours a day. Shep was 
mimicking the behaviour of a sheepdog as a result 
of pure boredom. There is nothing worse than 
seeing in a high-rise flat a collie that gets out five 
minutes a day when it literally runs the wall of 
death—that is not what they were designed for. 

The Convener: So are the big Japanese dogs 
that were bred to hunt bears all right? 

Mike Flynn: In certain areas of Glasgow, they 
would probably be fine. 

The Convener: I will let my Glasgow colleagues 
respond to that. 

Mike Flynn: I come back to what I said 
previously. People should take on the type of dog 
that suits their lifestyle, and they should know what 
that dog has been developed for in the first place. 
All terriers are there to flush and kill little things; 
that is what they do and why they harry about all 
the time. You can get a hell of a bite from a terrier. 
If you know the breed that you are going for, you 
can suit your lifestyle to it. We get a lot of trouble 
with retired greyhounds. People think that all 
greyhounds kill cats, which is not true, or that they 
have to run them 26 hours a day. In fact, retired 
greyhounds are among the laziest things ever. If 
you have a fire and a settee, you will never get 
near your fire or your settee. Take them out for 
five or 10 minutes and they are as happy as Larry. 
People do not know the breeds that they go for. 

The Convener: It comes back to perceptions of 
certain dogs and the principle of deed not breed, 
although the breed can have an influence on 
behaviour. 

Mike Flynn: Yes, it can—if someone takes a 
dog into the wrong circumstances, because of 
their lifestyle. 

The Convener: You might have heard the 
evidence that we heard earlier on the financial 
memorandum and the costs for local authorities—
you will certainly have read some of the evidence 
on that. The financial memorandum states that 
1,100 or so dog control orders will be issued per 
year. That will incur a cost. The court proceedings 
might require follow-up and there will be training 
costs. Do you have a comment on the evidence 
that we heard about the practicalities and how 
much the bill will cost? 

Mike Flynn: As I said, we deal with the welfare 
issues. I know how much it costs us just to 
prepare reports for the fiscal. The financial 
memorandum says that preparing a report for the 
court will take two hours, but it will take far longer 
than that just to get the witness statements and 
everything else ready. Not many local authorities 
are geared up for that. You had witnesses from 
what are probably four of the most proactive 
councils in Scotland, but not all councils are like 
that. The witnesses expressed reservations, but 
other local authorities will have many more 
reservations. The issue comes down to finance. 

George Leslie: I do not have the bank of 
experience that Mike Flynn has on the issue, but I 
agree with him that many local authorities will just 
appoint somebody who has almost no experience 
with dogs. There is a need to consider establishing 
a standard for dog control officers, perhaps 
through subordinate legislation under the bill. 

The dog wardens who gave evidence talked 
about dog training. There are a large number of 
good dog training clubs in Scotland, although 
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there are one or two bad ones. We encourage the 
good clubs. Our organisation is keen to promote 
education on dog ownership for young children. 
We start with young children in primary school to 
get them used to how to work with dogs. We also 
encourage organisations to move into dog training. 
In my practice, we encourage all owners to go to 
dog training clubs. They are not as expensive as 
was suggested, although there is an expense. It is 
an important role for the dog control officers, the 
SSPCA and me to try to get people who have 
dogs to consider training. 

The Convener: We heard earlier that the 
problem with neutering and dog training is cost. 
Will an order or pressure to do those equate to a 
death sentence? Some people do not have 
enough money to pay £20 an hour for training. We 
have heard about people who do not look after 
their dogs properly. Those dogs need training and 
possibly neutering. What is the consequence of 
that? What will those people do when they are 
faced with having to neuter or train a dog or bitch 
at a cost? Will they decide that that is too much 
hassle and that it is easier to get the dog put 
down? How much does it cost to get a dog put 
down? 

Mike Flynn: That costs in the region of £70 to 
£120 but, in reality, such dogs would probably end 
up on the street as a stray. Initially, the idea was 
that every dog would have to be microchipped. We 
fully support that, because last year we had 168 
cases, but we could probably report 500 a year if 
every dog that we picked up could be traced back 
to its last owner. Since the introduction of the 
Animal Health and Welfare (Scotland) Act 2006, 
the strays that are found in Glasgow are no longer 
just strays—they require serious veterinary 
treatment. People think of the cost and then the 
dog is away, and we can never trace those 
people. 

George Leslie: Irresponsible dog owners will 
always be difficult, because for people with an 
irresponsible lifestyle having a dog multiplies the 
problem. I emphasise that, in Glasgow, where my 
practice is, I have many clients who come from a 
fairly non-affluent background but who can find the 
money. My practice talks to them and arranges 
payments by instalments to cover procedures 
such as neutering or microchipping. The 
microchipping in our practice costs considerably 
less than the amount that was mentioned earlier—
we do it for about £15 or £17. Various other units 
exist that can do microchipping at an even lower 
price. It is much easier if there is bulk buying of 
microchips, but I cannot do that, so I cannot get 
those price cuts. However, we do our best to keep 
the microchipping price low and to meet many of 
our poorer clients to ensure that they can pay by 
instalments to get dogs neutered. Many other vets 
do the same. 

The Convener: We need preventive measures 
such as neutering, or training, which costs more 
than neutering if we consider the hourly rates.  

I am sure that Bob Doris will defend Glasgow’s 
reputation. 

Bob Doris: On the Japanese dogs that hunt 
bears, the problem might be that in Glasgow it is 
the bears who own the dogs, which hunt everyone 
else. 

When I was growing up our family dog was a 
German shepherd bitch. She was an absolute 
delight and a big softie. We bred her and there 
were always puppies about the house, which was 
fantastic—the sheep’s head and tripe in a fridge 
out in the back yard were not so good. 

Let us get back to the idea of deed not breed 
and the responsibility of owners. Are there some 
people who should never own dogs? 

Mike Flynn: Yes. A good thing about the bill is 
that someone who is found guilty of breaching a 
dog control notice can be banned from keeping a 
dog if they are deemed to be such a person. When 
we take up a cruelty case we are not interested in 
whether the person will be fined or put in jail; we 
are concerned that they should get a lifetime ban, 
so that they can never be cruel again. 

We have talked about the type of person who 
wants an aggressive dog such as the Japanese 
Akita as a status symbol. If we just take such a 
person’s dog away but do not ban him from 
keeping dogs, we know that another breeder will 
come along and he will get himself another Akita 
or a German shepherd. If you treat a shepherd 
badly it can be as bad as any dog. I have had a 
shepherd in the past and it was a beautiful dog, 
but it is possible to encourage any dog from 
certain breeds to be aggressive. I agree that there 
are people out there who, if they are found guilty, 
should be deemed by the court unfit to keep a 
dog. 

George Leslie: I agree. 

Bob Doris: That is a strength of the bill. It would 
generate not an owners register but a register of 
disqualified individuals, if local authorities used it 
proactively and efficiently. 

Mike Flynn: Yes, if the provisions on the 
Scottish dog control database were implemented. 
Currently, if we take someone through the fiscal 
service and they are banned, that information is 
not held centrally. Only we and the court that 
passed the sentence know that the individual has 
been banned. There are no Home Office statistics 
on offences such as animal cruelty; someone must 
come to us or go to individual local authorities and 
courts to find out what has happened. 
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George Leslie: Apart from providing for a 
database of banned people, I hope that the bill will 
lead to the establishment of a database that 
shows not just who has been served with dog 
control notices but how notices are followed up. 
There might be problems with the expense of 
doing that, given local authorities’ economic 
situation, but we should try to follow up control 
notices, to ensure that they have been successful. 
We need to know that people have taken more 
control of their animal and that its behaviour has 
improved. 

Bob Doris: You both made interesting points. At 
the very least, a register of people who should not 
own dogs would develop over time at local 
authority level. That would be a positive 
development. The register would be the converse 
of an owners register. 

Of course, someone might say that the person 
who owns the dog is their husband, wife, son or 
daughter, or a friend who stays in their flat. Would 
it be desirable to extend the bill to ensure that no 
dog can reside in a property in which a person 
who is disqualified from owning a dog lives? 

Mike Flynn: There would probably be an issue 
to do with the human rights of the wife or whoever. 
What we currently suggest to the courts is that 
rather than ban someone from ownership they ban 
them from ownership and custody. That means 
that if we go to a flat where there is a dog and find 
that a disqualified person is the only person there, 
the person has custody and is in breach of the 
order, even if the dog belongs to his wife. If he is 
caught with the dog in the car, or is out with the 
dog on a lead, he has custody and is breaking the 
terms of his ban. Courts are implementing that 
approach. 

Bob Doris: Is that the current situation? 

Mike Flynn: Yes. 

Bob Doris: Okay. Human rights are a great 
thing, but they come with responsibilities. Some 
people try to flout the law by finding below-the-
radar ways to continue to behave irresponsibly. Is 
there any way of ensuring that there can be no 
dog ownership in a disqualified person’s place of 
residence? A family dog is potentially dangerous if 
there is a person in the household who has been 
disqualified from ownership. 

George Leslie: If there is a dog in the house of 
a person who has been banned from ownership, I 
would have thought that that would be a suitable 
case for a dog control officer to look into, to see 
whether the dog was properly under control. Dog 
control officers should be able to go to a private 
property and say, “We think that your dog is not 
under proper control, because there is someone in 
the house who has been banned from owning a 
dog.” 

12:00 

David McLetchie: Mr Flynn, you said that you 
were recently involved in breaking up an illegal 
dog fight. Will you expand on that? How prevalent 
is dog fighting in Scotland? How involved are you 
in detecting and tracking the practice? 

Mike Flynn: Scotland has the grim record of 
having the biggest-ever capture of a dog fight in 
Europe. That took place in 1991 in Kennoway in 
Fife, where 31 people from all over Britain and 
from various organisations were arrested. 

Dog fighting goes on and is very secretive. One 
of the dogs that we seized was probably never 
seen being walked in daylight, because it had 
many scars. It would never have appeared at a 
veterinary surgery. 

It is rare to catch a dog fight, as with the wildlife 
crime of badger baiting, which has shot through 
the roof in the past year—we have had 12 cases. 
All the same people tend to be involved. No one 
who is involved in dog fighting is a model citizen 
who just happens to like a bit of dog fighting—all 
those people are involved in the criminal fraternity. 

I cannot give you accurate numbers on dog 
fighting. We tend to find dumped or abandoned 
dogs that it is obvious to vets have been involved 
in a protracted dog fight, as opposed to what 
happens when two German shepherds meet—
after a quick snap, one dog always runs away. 
Vets can tell from the injuries whether a dog has 
been involved in an organised dog fight. We see 
more dogs in that state, but we can never trace 
the perpetrators. Catching the people in Edinburgh 
a couple of weeks ago was a stroke of good luck. 

David McLetchie: How many prosecutions for 
dog fighting are there a year? Was the prosecution 
this year a one-off or have others taken place? 

Mike Flynn: The previous prosecution was in 
2004. The new Animal Health and Welfare 
(Scotland) Act 2006 talks about keeping a dog for 
the purpose of fighting. If a vet confirms that the 
injuries of a dog that is found are obviously from 
protracted fighting and not just a little scrap, a 
person can be charged with keeping the dog for 
the purpose of fighting. That is a big improvement 
on the previous legislation. 

In the early 2000s, there were quite a few 
prosecutions for failure to provide veterinary 
treatment, when it was obvious that a dog had 
been involved in a fight but the locus could not be 
found—we got those involved for failure to provide 
veterinary treatment. Such dogs are usually found 
in places such as garden sheds and garages. 

The Convener: Members have no more 
questions, so I thank the gentlemen for their 
evidence. 
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SUPPLEMENTARY SUBMISSION FROM CANINE CONCERN SCOTLAND 
TRUST 

 
1. With reference of Reservation (2) (para 5) of our written submission which 

deals with Section 1 (3) (b) of the Bill where it states that a dog “irrespective of 
its behaviour, its size and power” cause alarm and apprehensiveness it is out 
of control. In the accompanying Policy Memorandum in the section - Key 
Aspects of the Bill — Definition of Out of Control - It states that “a dog which is 
large and powerful and which might otherwise cause alarm and 
apprehensiveness but is kept under control is not out of control”, yet the Bill 
does not state this. The Bill states that a dog is out of control if irrespective of 
its behaviour (i.e. quality of owner’s control) its size and power cause alarm 
and apprehensiveness. 
 

2. We believe there is an anomaly here which can be rectified by removing the 
words in parenthesis. 
 

3. With reference to Reservation (3) (para 6) of our written submission we have 
suggested an alternative definition of “out of control” which we believe is better 
than the Bill which states “gives rise to reasonable alarm or reasonable 
apprehensiveness on the part of any individual”. 
 

4. This has been an issue which has exercised many legislatures and we should 
like to submit to the members of the Committee some samples of definitions of 
“dangerous dog” or “dog out of control” which have been used elsewhere. 
 

5. In the USA in the District of Columbia under Dangerous Dog Laws we have: 
 

6. Definition of a Dangerous Dog 
a) a dog which has bitten or attacked a person or domestic animal without 

provocation 
b) a dog that, in a menacing manner, approaches any person or domestic 

animal as if to attack 
c) a dog that has demonstrated a propensity to attack without provocation 

or otherwise to endanger the safety of human beings or domestic 
animals. 

 
7. In the State of Florida the Dangerous Dog Legislation states that: 
 
8. Dangerous Dog means any dog that: 

a)  has aggressively bitten, attacked or endangered or has inflicted severe 
injury on a human being on public or private property: 

b)  has more than once severely injured or killed a domestic animal while 
off the owner’s property: 

c)  has when unprovoked, chased or approached a person upon the 
streets, sidewalks or any public grounds in a menacing fashion or 
apparent attitude of attack. 

 
9. We believe that the definition “causing reasonable alarm or reasonable 

apprehensiveness on the part of any individual” is too vague and may lead to 
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problems for both Dog Control Officers and Sheriffs when they try to interpret 
this law. We appreciate that the definition in this Bill may allow Officers to act at 
an earlier stage before a dog has exhibited dangerous tendencies but a vague 
definition can only really be of benefit to lawyers and may eventually lead to 
reduction in value of the Bill. 

 
10. With reference to Reservation (5) (para 9) we believe that a dog defending its 

owner’s property against an unwanted intruder should not be regarded as out 
of control. 

 
11. We would ask members of the Committee to consider the Rhode Island State 

law where it states: 
 
“...that a dog cannot be declared vicious if it injured someone who was deliberately 
trespassing on the owner’s property, teasing or abusing the dog, assaulting 
another person or committing a crime” 
 
12. Canine Concern Scotland Trust (CCST) is a charitable organisation with 

members throughout Scotland whose aims are to promote responsible dog 
ownership 

 
 
George Leslie 
Canine Concern Scotland Trust 
 
November 2009  
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CORRESPONDENCE FROM CHRISTINE GRAHAME MSP TO DUNCAN 
MCNEIL MSP, CONVENER OF THE LOCAL GOVERNMENT AND 

COMMUNITIES COMMITTEE 
 

 
1. During the Local Government and Communities Committee evidence taking 

session on my Bill on 18 November, there was a degree of confusion by 
witnesses on a number of issues.   

 
2. I thought it might be helpful in advance of my giving evidence to try to resolve a 

few of these.   
 
Stray Dogs 
3. Evidence by the National Dog Warden Association (NDWA) and local 

authorities suggested that the Bill would have the effect of shifting the 
responsibility for stray dogs from the police to local authorities. 

 
4. My Bill does not disturb the present legislative position with regard to stray or 

abandoned dogs. Where a dog is unaccompanied in a public place the dog 
would continue to be treated as a stray under section 3 of the Dogs Act 1906 or 
sections 149 or 150 of the Environmental Protection Act 1990.  

 
5. In one area, the Bill could directly assist in relation to stray dogs and that is the 

identification of owners of abandoned dogs. If the dog has been the subject of 
a dog control notice (dcn) it would be microchipped.  

 
Corroboration 
6. The NDWA suggested that authorised officers would have to work in pairs to 

serve dcns as this was necessary to obtain witness statements for 
corroboration purposes. That statement is not accurate. 

 
7. Corroboration is only required in respect of criminal prosecution. Issuing of 

dcns is primarily an administrative scheme to be run by local authorities. No 
criminal offence is alleged and there is no requirement for corroborated 
evidence. 

 
8. Definition of out of control – “size and power” and “reasonable alarm or 

apprehension” 
 
9. There was a degree of misunderstanding around the Bill’s definition of “out of 

control”.   
 
10. What the Bill does is to provide a two-part test (1) the dog is not being kept 

under control effectively and consistently AND (2) is also causing alarm or 
apprehensiveness. These two parts, MUST be taken together and provide the 
basis upon which an authorised officer can determine whether a dog is out of 
control.   

 
Application of the Bill to Private places 
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11. The Bill applies in all places, public and private.  There is no exclusion set out.  
The dcn regime in my Bill extends to all places and authorised officers may 
accordingly deal with out of control dogs in all places.   

 
12. The Bill amends the Dangerous Dogs Act 1991 to apply to all places. This 

creates a consistent approach for dogs which are out of control and those 
which are dangerous.  

 
13. I hope this has been helpful. 
 
14. A copy of this letter goes, via email, to David Cullum, Claire Menzies-Smith and 

Claire Tosh for their respective interests. 
 
 
Christine Grahame MSP 
Member in Charge 
 
19 November 2009 
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SUBMISSION FROM CRIMINAL LAW AND LICENSING DIVISION, SCOTTISH 
GOVERNMENT 

 
 

Introduction 
1. This memorandum has been prepared by the Scottish Government to assist 

consideration by the Local Government and Communities Committee of the 
Control of Dogs (Scotland) Bill (“the Bill”), which was introduced by Christine 
Grahame MSP on 22 June 2009. 

 
Background 
2. The Bill makes provision in two areas.  The provisions will permit local 

authorities and courts to take action against persons in charge of a dog where 
the dog’s behaviour is deemed to be out of control.  The aim is to try and 
emphasise the importance to dog owners of the need to control their dogs 
before attacks happen.  This is achieved through introducing the concept of a 
Dog Control Notice (DCN) regime where authorised officers will be able to 
impose a DCN on a dog owner if their dog has been deemed to be out of 
control.  The DCN will instruct the owner to keep their dog under control and 
will also instruct the owner to comply with the requirement for an electronic 
transponder to be implanted in the dog as a means of ensuring identification.  
The DCN may also contain a number of other measures designed to control 
the dog including muzzling the dog and/or keeping the dog on a lead at all 
times.  Failure to adhere to the terms of the DCN will be a criminal offence. 

 

3. The Bill will also amend the Dangerous Dogs Act 1991 so that a dog owner can 
be held criminally responsible where a dog is found to be dangerously out of 
control in any place.  This extends the current offence contained in the 1991 
Act which applies only where a dog is dangerously out of control in a public 
place or private place where the dog is not permitted to be. 

 
Consultation 
4. Prior to issuing a consultation paper for his Bill proposal in January 2008, Alex 

Neil MSP chaired a working group consisting of representatives from 
Advocates for Animals, the SSPCA, the Kennel Club and the Scottish Kennel 
Club to help inform the drafting of his consultation paper.  Alex Neil circulated 
approximately 340 copies of his consultation to a number of animal charities, 
local authorities, police organisations, dog clubs, dog wardens, government 
departments and MSPs.  His paper was also freely available to the general 
public from the Scottish Parliament’s website.   

 
5. 80 responses were received to the consultation.  Approximately 75% of 

respondents were generally supportive of the measures proposed which have 
now ended up in the Bill.  In addition, a number of respondents stated that 
educating people (particularly children) on how to approach and behave 
around dogs was important to improving safety and a number of suggestions 
for educational programmes/campaigns were made.   
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6. Following Alex Neil’s appointment as Minister for Housing and Communities in 
February 2009, Christine Grahame took on responsibility for the Bill proposal 
and obtained the agreement of Parliament that no further consultation was 
required. 

 
Financial Impact 
7. The Financial Memorandum to the Bill indicates the financial implications of the 

provisions are relatively limited.  The non-recurring costs associated with the 
provisions amount to approximately £27,200 with training required of 
authorised officers who will be able to issue DCNs.  The recurring costs 
associated with the provisions amount to approximately £5,300 relating to 
administration costs associated with issuing of DCNs and court costs related to 
appeals by owners against issuing of DCNs.   

 

8. It is assumed that a maximum of 1144 DCNs will be issued any one year.  This 
estimate is based on statistics showing the number of dogs reported to the 
police as follows: 

 

Offences Recorded by the Police in Scotland in Relation to the Control and 
Supervision of Dogs – 2007/08 

Dangerous Dogs, Failure to Control, Supervise or 
Destroy 

557 

Keeping dogs under proper control or contravention 
of an order 

587 

 
9. The costs given in paragraph 7 exclude costs that may be incurred by dog 

owners in complying with the terms of a DCN.  Unless the dog has already 
been implanted with an electronic transponder, a DCN will always require the 
owner to have such a transponder implanted at an estimated cost of £25/£30 
(though in some areas of Scotland such as North Lanarkshire microchipping is 
provided free to pet owners).  The content of a DCN can also include, amongst 
other measures, the requirement to have a dog neutered and for the owner to 
attend dog training classes.  If all of these elements were to make up a DCN 
(which is probably unlikely for most DCNs that are issued), then the owner 
could be faced with estimated costs totalling approximately £150 in order to 
comply with the DCN.   

 
10. Apart from dog owners themselves, the cost of implementing the DCN 

provisions will fall, in the main, to local authorities.  The Financial Memorandum 
states the estimated costs for local authorities administering the DCN system 
would be approximately £4,200 per annum across all of Scotland.  This figure 
is based on the assumption that existing dog wardens already employed by 
local authorities would generally take on responsibility for issuing and 
processing DCNs.  The Financial Memorandum does not envisage any new 
dog warden staff being employed by local authorities.  The Financial 
Memorandum also assumes that there will be Scottish Society for the 
Prevention of Cruelty to Animals (SSPCA) staff available to be appointed as 
authorised officers by local authorities in some areas at no cost to the local 
authority. 
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11. The provisions in the Bill also place a specific duty on local authorities to 

enforce and monitor the effectiveness of the DCN regime.  One method for 
local authorities to undertake this role will be through the creation of a national 
database recording all dogs and their owners who have been issued with 
DCNs.  There is an enabling power contained within the Bill for the Scottish 
Ministers to bring forward an order providing the framework for the 
establishment of a database.  The Financial Memorandum indicates that the 
Scottish Ministers need not use the power immediately after the 
commencement of the provisions and no specific financial details are provided 
other than suggesting any costs should not total more than £7,500 (on the 
basis this is the cost of a establishing a nationwide database as contained in 
the Tobacco and Primary Medical Services (Scotland) Bill Financial 
Memorandum).   

 
12. The Financial Memorandum indicates that there should be savings to the 

public purse associated with the provisions.  In particular, it is stated that the 
£237,274 that was paid out by the Criminal Injuries Compensation Authority in 
2007/08 in respect of 86 dog bite cases should fall once the Bill is in force. 

   
Scottish Government’s Position 
13. We believe the introduction of a DCN regime is to be supported as a sensible 

and proportionate measure to emphasis the importance to dog owners of 
taking responsibility for the actions of their dogs and stopping them from being 
out of control.  We agree with Christine Grahame that the preventative nature 
of DCNs will help assist in reducing the number of dog attacks. 

 
14. We believe the widening of the section 3 offence from the 1991 Act is to be 

welcomed as it will ensure dog owners can be held criminally responsible for 
the dangerous actions of their dogs wherever these actions may have taken 
place.  We agree with Christine Grahame (and many that responded to the 
consultation) that a dog owner must take responsibility for the actions of their 
dog at all times and in all places.  This change to the 1991 Act should be seen 
in that context and will help prove effective in encouraging dog owners to take 
responsibility for their dogs. 

 
15. We are not convinced of the need for the establishment of a national database 

as envisaged by the Bill.  As local authorities will be required to keep their own 
records, it is not clear what benefits will be realised by the creation of such a 
database.  We would encourage the Local Government and Communities 
Committee to look into this issue as part of its scrutiny of the Bill. 

 
16. We would like to draw the attention of the Finance Committee to our concerns 

(based on contacts with COSLA) that the financial estimates as outlined in the 
Financial Memorandum may be on the low side.  We will be interested to hear 
evidence from COSLA, local authorities and the SSPCA as to what they 
consider the true cost of the provisions will be.  The financial impact detailed in 
the Financial Memorandum assumes that local authorities will be able to add to 
the existing duties of dog wardens without requiring to employ additional staff.  
This is an issue that should be explored with local authorities to ascertain 
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whether this is a reasonable assumption.  Should local authorities require to 
employ additional staff, the overall costs will likely increase significantly and, in 
accordance with the procedures set out in the Concordat, discussions would 
need to take place between the Scottish Government and COSLA to determine 
how the funding of this new policy development should be prioritised. 

 
Conclusion 
17. The Scottish Government supports the objectives of the Bill with the caveat 

that we will be interested to learn the views of COSLA, local authorities and the 
SSPCA as to the cost of implementing the legislation including whether the 
assumptions made in the Financial Memorandum regarding the financial 
impact of the Bill are reasonable. 

 
 
 
Criminal Law and Licensing Division 
Scottish Government 
November 2009 
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Scottish Parliament 

Local Government and 
Communities Committee 

Wednesday 25 November 2009 

[THE CONVENER opened the meeting at 10:04] 

Control of Dogs (Scotland) Bill: 
Stage 1 

10:05 

The Convener: Item 3 is to take oral evidence 
on the Control of Dogs (Scotland) Bill. I welcome 
our first panel of witnesses, who are Kenny 
MacAskill MSP, Cabinet Secretary for Justice; 
and, from the criminal law and licensing division of 
the Scottish Government, Philip Lamont, head of 
branch, and Jim Wilson, policy officer. I invite the 
cabinet secretary to make brief opening remarks. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): We are generally supportive of the 
principles of the bill, which was first proposed by 
Alex Neil and has been taken on by Christine 
Grahame. It seems to us that it will be beneficial 
and will target some lacunae in the law, and that it 
is a proportionate response to a problem that is 
faced in many communities, including in my 
constituency. 

The Convener: Thank you for those brief 
remarks. The committee always welcomes such 
brevity, which allows us to get on to questions. I 
will open up by following on from oral evidence at 
last week’s meeting. The National Dog Warden 
Association gave evidence about its role from 9 to 
5 and the police’s role out of hours and about the 
cost implications of budget transfer. What 
discussions are you aware of between the 
Association of Chief Police Officers in Scotland, 
the Convention of Scottish Local Authorities and 
the Scottish Government on costs and the transfer 
of budgets? 

Kenny MacAskill: I have asked officials to set 
up a meeting in response to communications that 
we have had, particularly from Strathclyde Police 
and ACPOS. We seek to engage in meetings with 
ACPOS and COSLA on this tripartite matter to 
work out what is best for our communities and who 
is best placed to deal with matters. Meetings are 
being set up to ensure that discussions 
commence. 

The Convener: Are any meetings happening at 
this time? 

Kenny MacAskill: I am not aware that they 
have started—my officials may have other 
information—but I am aware that the meetings are 
being set up, although that may come through a 
separate department. I have been lobbied by 
Strathclyde Police on the issue, which is a 
legitimate one to raise. We are making 
arrangements to engage with all parties and get 
round the table to work out what is best for our 
communities. It is a matter of bringing COSLA and 
ACPOS to the table. 
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The Convener: Can the officials give us an 
update? I am pressing you on this because the 
police were unable to come to the meeting and we 
have not had any evidence from COSLA. We 
know that police time and costs are an issue. 

Philip Lamont (Scottish Government Criminal 
Justice Directorate): Strathclyde Police wrote to 
the cabinet secretary a few weeks ago raising the 
issue. A meeting is due to be set up and will take 
place, I hope, before the end of the year. It is just 
an initial meeting to find out more about where the 
police are coming from. Obviously, it is critical that 
both ACPOS and COSLA agree with what is 
decided, especially for the financing. The meeting, 
which will be between officials, will discuss that as 
an initial stage. 

Alasdair Allan (Western Isles) (SNP): An issue 
that has been raised by people who largely 
support the bill’s aims is the definition of “out of 
control”. Does the Government have a view on 
that issue? 

Kenny MacAskill: We agree with the bill’s 
definition. Section 1(3) has a two-part test for 
whether a dog is deemed to be out of control. It 
states: 

“a dog is out of control if … it is not being kept under 
control effectively and consistently (by whatever means) by 
the proper person, and … its behaviour … or … its size” 

is a problem. Both elements of the test must be 
met for an authorised officer to consider that a dog 
is out of control. We are genuinely content with the 
bill’s definition. We are aware of concerns about it, 
though, and we will be interested to hear the views 
of both Christine Grahame and the committee. In 
principle, we think that the test is satisfactory, but 
if it can be improved by additions or amendments, 
we will be perfectly supportive and relaxed about 
that. 

Alasdair Allan: The Government’s reading is 
that the test has two parts, which must both be 
met. 

Kenny MacAskill: It is a two-part test both parts 
of which must be met. 

Mary Mulligan (Linlithgow) (Lab): Good 
morning, cabinet secretary. Do you have concerns 
or views about how dog control notices will be 
enforced? 

Kenny MacAskill: The cost implications will 
depend largely on the use that local authorities 
choose to make of the system. The financial 
memorandum acknowledges a margin of 
uncertainty, given that we do not know what the 
precise numbers will be. The memorandum says 
that the number of notices will probably be 1,100. 
If the number went beyond that, discussions about 
funding would have to be held under the concordat 
between local and national Government. However, 

the costs should not be significant. You have 
taken evidence on that. 

Mary Mulligan: We will pursue the costs issue, 
but my question was more about the practical 
measures that are being requested. I understand 
that only one person will be needed to investigate 
the situation and issue a dog control notice, but I 
am a little more concerned about how to ensure 
that that is enforced. We all want the dog that is 
out of control to be put under control, so that it 
does not cause problems. How will notices be 
enforced? 

Philip Lamont: I agree with the witnesses last 
week who said that notices will be an effective tool 
in their overall armoury to deal with dogs. We 
hope that even just the power for dog wardens to 
issue such notices should act as a deterrent and 
that not too many notices will need to be issued. 
As a result, the problems that might be associated 
with enforcement or the burden of enforcement 
might not be too great. 

When notices are issued, it will be up to local 
authorities to determine how to adhere to the bill, 
which will require them to monitor and enforce 
notices. I do not know whether that will be 
achieved through spot checks. A witness last 
week said that wardens do such work anyway. If 
they have received a report, they return to see 
whether the behaviour has improved anyway. The 
burden might not be new in all areas—that will 
depend on current practice, but the bill will 
formalise such measures in a statutory framework. 

Mary Mulligan: I agree with the hope that the 
power will act as a deterrent and that, if a DCN 
needs to be issued, it will provide a direction of 
travel for how to behave in the future. 
Unfortunately, some of the people who have dogs 
that have caused problems are not the most 
responsive to such measures. If they did not 
respond to notices—if they just ignored them and 
carried on as before—what action would be 
taken? 

Kenny MacAskill: The bill will not establish, and 
we would not support, an appeal or court 
mechanism. We will give powers to local 
authorities, which will have to consider the impact 
of a notice on somebody’s tenancy if they are a 
local authority tenant and on how their behaviour 
is viewed—the situation could provide grounds 
and meet criteria for pursuing an antisocial 
behaviour order. The bill does not specify a 
sanction, but those who are being given powers 
will have other tools in their armoury when 
considering breaches. That will be for local 
authorities to deal with. 

Mary Mulligan: Do you accept that certainty 
about the process is needed? As the ultimate 
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sanction is destroying the dog, the measures 
before that point is reached must be sufficient. 

10:15 

Philip Lamont: Section 5 sets out the formal 
breach procedure. We hope that the bill will act as 
a good deterrent and that the procedures in it will 
not have to be used. That will take us so far. 
However, as you said, in some cases that will not 
work, so section 5 covers failure to comply with a 
dog control notice. 

The issuing of a dog control notice would be a 
civil matter. I think that there was some confusion 
last week about the need for corroboration. There 
would be no need for any sort of corroboration 
before a dog control notice could be issued. 
However, the breach of a notice could be a 
criminal matter—that is where corroboration would 
come in, to prove the offence. Under section 5, a 
dog owner could be found guilty of an offence if 
they did not adhere to the terms of the dog control 
notice—in other words, if they did not bring their 
dog under control or if they breached any of the 
terms of the notice. On summary conviction the 
person would be liable to a fine of up to level 3 on 
the standard scale, which is currently £1,000. 

Imprisonment would not be an option under the 
bill. Given the gravity of the offences that we are 
considering, such an approach seems to be about 
right. We do not envisage too many proceedings 
being taken forward—we hope that there will not 
be many—but section 5 offers a useful backstop, 
which could be used if necessary. If a dog warden 
who was monitoring a situation saw that a dog 
control notice was being breached, they would 
have to involve the police at that stage, to make a 
report. 

Jim Tolson (Dunfermline West) (LD): The bill 
would require authorities to appoint authorised 
officers. The committee heard in evidence last 
week that some local authorities in Scotland do 
not have dog wardens, but it is suggested that the 
bill would have no impact on authorities’ 
resources. Does the cabinet secretary think that 
there would be an impact on local authorities’ 
resources, and if so, would the Scottish 
Government be prepared to allocate funding so 
that the approach could be taken forward? 

Kenny MacAskill: I understand that the 
committee has heard from local authorities. We 
will listen with interest to what authorities say 
about how they would pursue the issue. Rural and 
urban authorities might operate in different ways, 
and we are interested in hearing about what 
authorities propose to do. 

No funding has been allocated in the Scottish 
Government budget, so if new responsibilities 
were to give rise to the need for extra central 

Government funding, discussions would have to 
take place, in accordance with the procedures in 
the concordat. It would be for local authorities to 
work out how to proceed, but we would be happy 
to discuss the matter. 

There is precedent, in that in some areas 
licensing standards officers and trading standards 
officers share responsibilities, whereas in 
jurisdictions that have more licensed premises 
there are dedicated specialist LSOs. That is a 
matter for local authorities. In general, we are 
supportive of the principles of the bill and, if the 
committee and, ultimately, the Parliament decide 
that the bill should proceed, we will seek to work 
with local authorities. 

Jim Tolson: I appreciate that you might have to 
enter into negotiations with local authorities. Do 
you accept that it is clear that, if additional 
resources are required, there will be financial 
implications, whether for local authorities or for the 
Scottish Government? 

Kenny MacAskill: That is clearly the case. I 
know from experience in my constituency that the 
antisocial behaviour unit in the east Edinburgh 
area office has to deal with dogs. It would be for 
the City of Edinburgh Council to decide how to 
deal with the matter. We would have to discuss 
with COSLA any difficulties to do with increased 
cost or resource implications, and we would be 
happy to do so. 

Jim Tolson: The bill provides for the creation of 
a national database of dog control notices, which 
would also have financial implications. I 
understand that although there is a preference for 
having such a database, there is no requirement in 
the bill to create one. 

Local authorities should collect statistics so that 
they can understand what is happening in their 
areas. Do you agree that a national database is a 
good idea, which would ensure, first, that a 
consistent approach to the collection of data was 
taken, and, secondly, that the Parliament and 
other interested parties could get a clearer picture 
of the bill’s impact on communities? 

Kenny MacAskill: We do not see the need for a 
national database, which would have a cost. Local 
authorities will be required to keep records, and 
the benefits of a national database that would be 
built up from data that were kept locally are not 
clear. The bill would not require a national 
database to be created and we remain to be 
convinced that one should be established. Much of 
the information would be collected by local 
authorities. Equally, I am aware that the police 
keep their own records of dogs, just as they 
possess records of where they believe weapons 
may be stored. I do not understand what benefit a 
national database would have when the 
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information is collected locally but, if you can tell 
us why we need one, who would access it and for 
what purpose they would do so, we are open to 
persuasion.  

Jim Tolson: There are many instances in which 
bodies such as local authorities and health boards 
collect information on the Scottish Government’s 
behalf. My concern is that different local 
authorities may collect the information in different 
ways. Is there any way round that, because it 
would be hard to get a good comparative picture in 
Scotland if the information was collected in 
different ways? 

Kenny MacAskill: To some extent, it does not 
matter what information is collected because there 
is only so much information that we can collect 
regarding a dangerous dog. I am not sure what 
other criteria would be specified in such a 
database. 

These are matters of balance. I am frequently 
lobbied by Liberal Democrats about Big Brother 
government collecting too much information on too 
many people. If it is felt that there should be a 
national database, the Scottish Government could 
have one. However, we find it difficult to 
understand why we need one and what purpose it 
would serve if the local authority collects the 
information. There are instances in which such 
information must be collected nationally, but I am 
not aware of how a national database would 
benefit the common good. However, we are open 
to persuasion.  

Jim Tolson: At this stage of discussions, we are 
here to question the points in the bill and put them 
to the cabinet secretary, regardless of our politics. 
I appreciate the answers that he has given us this 
morning. 

The Convener: There has been some 
discussion about the benefits of a database of 
people who are not suitable to have dogs or who 
use them almost as offensive weapons. It was 
suggested last week that a database could keep a 
check on people who should not have dogs 
owning them for that purpose.  

I thought that you would support the sharing of 
information to some degree, cabinet secretary. If 
the police have identified people who are involved 
in crime and who use dogs to guard their premises 
or to intimidate people for the purposes of dealing 
in drugs or illegal contraband, that information 
could be shared with housing associations that 
have similar problems. I would have thought that, 
if part of the purpose of the bill is to deal with the 
antisocial behaviour that arises from such activity, 
you would welcome the sharing of that information 
rather than dismiss the idea outright. 

Kenny MacAskill: I did not dismiss outright the 
idea of sharing information. 

The Convener: I must have misunderstood you. 

Kenny MacAskill: I said that I was not 
convinced of the benefit of a national database. 
The sharing of information seems to me to be a 
commonsense no-brainer. After all, not only 
organisations such as housing associations but 
professionals such as health visitors face dogs. I 
know from 20 years’ legal experience that there is 
concern about the safety of sheriff officers who 
have to go to the door to serve interim interdicts in 
domestic violence cases, for example. Mr 
McLetchie might also be aware of such instances. 
In my experience, a sheriff officer would usually be 
given support by the police if they were going to a 
house where they knew that there would be some 
difficulty, some danger or perhaps even a 
ferocious dog. 

You may be conflating two separate matters. 
One is a national database. If we are going to go 
down that route, we must consider who holds the 
database, who has access to it and on what 
criteria they access it. We are open to persuasion 
on the merits of such a database, but we are not 
persuaded of the need for it at present. 

The second point that you mentioned—the 
sharing of information—seems to us to be 
appropriate within the constraints of data 
protection legislation and confidentiality. If it is 
appropriate that a police officer should have 
knowledge relevant to his safety when he goes to 
premises, it is equally appropriate that a sheriff 
officer acting on behalf of the court, a health visitor 
going to examine a child or any other legitimate 
person—down to a postie going to the door—
should have such knowledge. 

The sharing of information is a separate matter 
from a national database. 

The Convener: Is such information shared now 
and, if so, how? 

Kenny MacAskill: That is a matter for the 
various organisations to comment on. I am not 
aware of any difficulties, in that no organisation 
has lobbied me to say that it is not aware of such 
information. I assume that that is largely down to 
good custom and practice—which I have 
experienced myself in the east Edinburgh area 
office, where the City of Edinburgh Council brings 
together relevant departments. You would require 
to ask others about that point; I do not think that it 
is in the Government’s domain. 

The Convener: In response to Mr Tolson’s 
questions, you have told us that you support the 
principle of sharing information, even if you do not 
support having a database. Let me go to the next 
stage: what sort of guidance should there be and 
what discussions could and should take place to 
ensure that information is shared among the 
police, housing associations, posties and others? 
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How would information be collected in a given 
area? What discussions should be taking place to 
enable that commonsense sharing of information 
to take place for the protection of people in 
communities? How could we bring that about? 

Philip Lamont: Section 4(4) provides a power 
for the Scottish ministers to make an order 
permitting the local authority  

“to share, for the purposes of this Act, that information with 
other local authorities, Scottish Ministers and the police”. 

You have mentioned other organisations—I do not 
know whether those provisions need to go slightly 
wider. It would be our intention to use that order-
making power as part of the implementation of the 
bill.  

As the cabinet secretary said, it is not that we 
are necessarily against the database; it is just that 
we are not entirely convinced of the need for it. I 
imagine that a guidance group or implementation 
group would be set up, involving all the interested 
parties, including local authorities. I question 
whether a database needs to be specified in the 
bill. It is not that there should not be one, but does 
it need to be specified in the bill? If it is, what 
purpose does it serve? Some clarity about that 
would be helpful. 

The Convener: Christine Grahame may come 
in on this point—but on this point only. 

Christine Grahame (South of Scotland) 
(SNP): The officials have already addressed some 
points about section 4. Section 4(3) contains a 
duty on local authorities  

“to co-operate with the police and with other local 
authorities”. 

The power in subsection (4), which Mr Lamont has 
mentioned, is discretionary, allowing the 
Government to give more formal guidance on what 
information is to be shared and with whom. I have 
taken note of the other agencies that have been 
mentioned, such as housing associations, which I 
had not considered. 

David McLetchie (Edinburgh Pentlands) 
(Con): Let me explore the issue of corroboration in 
relation to the issuing of dog control notices and 
prosecution for their breach. If someone is 
prosecuted for breach of a dog control notice, 
would it be a defence to that action to challenge 
the validity of the original notice? 

Philip Lamont: That is a good question. There 
is a power in section 3 for someone to appeal 
against the issuing of a dog control notice in the 
first place. It could be argued that, if that person 
does not use that power, and then breaches the 
dog control notice and is prosecuted, they have in 
effect admitted that the dog control notice has 
been issued, as they have not appealed against it. 
That is a slightly tortuous argument, I accept, and 

it perhaps needs to be examined for the sake of 
clarity. 

David McLetchie: It is a fundamental point in 
relation to the evidence that we got previously 
from the dog wardens. They say that we need full 
corroboration of the background giving rise to the 
issue of a dog control notice, as that might get 
tested in a subsequent criminal prosecution for 
breach of that notice. All that has a bearing on 
cost. The member in charge is in effect saying that 
the issuing of the notice is simply an administrative 
act, that it would therefore be sufficient for there to 
be only one authorised officer to issue the notice, 
and that corroboration is relevant only in the 
context of a breach of a dog control notice and 
subsequent prosecution. Given what you have just 
described, would it be a good idea for the bill to 
state expressly that, when a dog control notice has 
not been appealed within the requisite appeal 
period, it is in effect final and its validity cannot be 
challenged in a subsequent criminal prosecution? 
That would remove the doubt that you mentioned, 
would it not? 

10:30 

Philip Lamont: On the face of it, that seems like 
a good idea. 

David McLetchie: What is the period within 
which a dog control notice, once issued, can be 
the subject of an appeal? I am afraid that I cannot 
find the relevant reference in the bill. 

Philip Lamont: Sections 3 and 7 deal with 
someone who wants to appeal against a dog 
control notice or have it discharged. When I first 
read section 3, it was not entirely clear to me, but 
it became clearer after further investigation. The 
section relates to someone who wants to appeal 
against the issuing of a dog control notice in the 
first instance. It talks about a person P appealing 

“by summary application appeal to the sheriff against … a 
dog control notice” 

or the term of a notice. Because it refers to 
summary application, the normal rules of that 
procedure will apply. The relevant piece of 
secondary legislation states that, when a piece of 
primary legislation talks about summary 
application without a time period, the period is 
automatically 21 days. Therefore, the person will 
have the opportunity to appeal to the court against 
a dog control notice within 21 days of its being 
issued. 

Once the 21-day period expires, the person will 
still have an opportunity to ask for the notice to be 
discharged, but they will have to justify that by 
showing that circumstances have changed in 
some way. There is an initial period within which a 
person can say that a notice is unfair and that the 
court should withdraw it. After that, the person can 
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appeal to the local authority for the notice to be 
discharged, but on the basis of a certain set of 
circumstances, which are outlined in section 7. 

David McLetchie: What happens if a notice is 
served by a single authorised officer and then a 
further serious incident that might found a criminal 
prosecution occurs within the appeal period? 
Would we not have a kind of interval period in 
which a prosecution would be based on the 
breach of a dog control notice that might be the 
subject of an appeal and thereby nullified? Is that 
right? 

Philip Lamont: You might have a point. Given 
how the provisions work together, there might be 
ambiguity about the time periods. That might have 
to be considered, with the aim of making clear the 
exact process that is to be followed. 

David McLetchie: On the other side of the coin, 
suppose that someone is being prosecuted for the 
breach of a dog control notice and the 21-day 
period has expired—so the notice is final—but the 
person is arguing for a discharge because they 
maintain that the notice probably should never 
have been issued in the first place and they have 
a very well-behaved dog and so on. Would the fact 
that someone has applied for a discharge 
undermine the prospects of a successful 
prosecution? 

Philip Lamont: Less so, because the person 
has not used the 21 days to appeal against the 
issuing of the dog control notice in the first place. If 
an appeal is successful, it is as if the notice was 
never in place. However, if someone asks for a 
dog control notice to be discharged, they are 
asking for it no longer to be in place from a set 
date, although it would have been in place 
between dates X and Y. I argue that, if the alleged 
offence took place between those dates, that 
would be sufficient for prosecution, because the 
person did not use the opportunity to appeal 
against the notice in the first place and, in effect, 
accepted it, even though they might have been 
unhappy with it, as you say. 

David McLetchie: I think that I can see the logic 
of that. To return to the first scenario, on the face 
of it, the issue of the validity of notices in periods 
when they are under appeal and whether the 
validity of the notice can be a defence in a criminal 
prosecution lends credence to the suggestion by 
the dog wardens who gave evidence to us that a 
higher level of corroboration of the original incident 
and circumstances that gave rise to the issuing of 
the notice is required than might at first be 
assumed. Is that fair? 

Philip Lamont: That is a fair comment. 

I am aware that in Scots law some criminal 
offences are drafted in such a way as to not 
require corroboration; the evidence of just one 

type of person—I will not use the phrase 
“authorised officer”—is sufficient. If it were felt 
appropriate, it might be a way round the issue to 
include in the bill a provision whereby, for the 
offence in question, corroboration is not required. 

David McLetchie: We can explore that with the 
member in charge of the bill. Thank you very much 
for that. 

Patricia Ferguson (Glasgow Maryhill) (Lab): I 
think I understood the cabinet secretary to indicate 
that the authorised person could be a variety of 
individuals doing a variety of jobs. Would it not be 
sensible for local authorities across Scotland to 
take a consistent approach to who the authorised 
person might be, or to the category of person who 
would qualify as an authorised person under the 
bill? 

Kenny MacAskill: Section 1(7) states: 

“In appointing any person to be such an officer a local 
authority are to satisfy themselves that the person is skilled 
in the control of dogs and has the capacity to instruct and 
advise others in matters relating to the control of dogs.” 

That is a judgment call for the local authority, 
which must be based on geography, population 
and the significance of the problem. I referred to 
licensing standards officers. Under section 1(7), 
the relevant person must have the requisite level 
of skill to qualify. Who the authorised officers are 
and whether a uniform approach is taken across 
Scotland are matters that are more for local 
authorities. 

Patricia Ferguson: In relation to Mr McLetchie’s 
questions, if matters were to escalate to the 
issuing of a dog control notice or if, ultimately, a 
case went to court, would a consistent approach 
not be expected? Is there not, therefore, a need 
for local authorities to have trained dog wardens to 
carry out the job of authorised officer? My concern 
is that I would have thought that, at the moment, 
very few people would fit the definition in the bill. Is 
that an element that the Scottish Government has 
considered, not only in light of the possible 
prosecution of individuals, but from the point of 
view of the cost of implementing the bill? 

Kenny MacAskill: No. The points that Mr 
McLetchie made are, fundamentally, matters for 
the Crown. I would be extremely surprised if the 
Crown would mark a complaint if it did not feel that 
it had verification that the requisite time period for 
someone to make a challenge had elapsed. It is 
clear that there are matters that must be 
considered to ensure that if there are to be 
prosecutions, they can be sustained. It is 
legitimate for the committee to check such 
matters. Doubtless, it will ask the member in 
charge of the bill and perhaps it should seek 
further information from the Crown about what 
would satisfy it. As Philip Lamont said, methods 
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for dealing with such matters already exist—they 
are used, for example, to deal with a variety of 
road traffic offences. 

As far as the unification of standards is 
concerned, the issue must be taken in the round. 
That is really a matter for the Convention of 
Scottish Local Authorities and local authorities. We 
recognise that Scotland is a varied country, that 
authorities vary in size and in the localities that 
they serve, and that what is needed in some areas 
is not necessarily appropriate in others. Is it 
beneficial to have a certain level of standards? 
Absolutely. Section 1(7) refers to that, but how it is 
implemented in practice is more a matter for local 
authorities. 

Patricia Ferguson: Perhaps it is a matter for 
local authorities, but the fact that section 1 of the 
bill specifies that the authorised officer must be 
someone who has the necessary knowledge and 
expertise suggests to me that, regardless of 
geography—which might dictate the numbers of 
such persons—or any other factor, every local 
authority in Scotland will have to have persons 
who conform to that designation. Surely that 
implies that there is a cost associated with that 
element of the bill. 

Kenny MacAskill: Section 1(6) says: 

“each local authority must appoint at least one such 
officer”. 

Many, if not all, local authorities probably already 
have someone who is doing much of this work. 
We are not reinventing the wheel—local 
authorities already face such problems day and 
daily. As the convener said, discussions are on-
going about whether the primary lead will be 
COSLA or ACPOS and the issue will be 
considered by them.  

We are considering the bill because these 
matters already arise and there is a perception 
that there is a gap in the law. It is, however, about 
getting an appropriate balance. We should not 
create databases or bureaucracies at huge cost 
unless they are necessary. We must have 
standards and each local authority will have to 
have at least one officer. It is not beyond the wit 
and competence of Scottish local authorities to 
ensure that they employ appropriate individuals, 
work together, and share information so that they 
can keep their communities safe. 

Bob Doris (Glasgow) (SNP): I will be brief 
because I wanted to talk about the national 
database and a lot of that has been covered 
already. Before we talk about that, do you support 
the idea of a register of disqualified persons? 

Kenny MacAskill: That can only be of 
assistance. We live in a world where there is dog 
fighting—criminal proceedings are pending in a 

case in my constituency—and there are people 
who keep animals almost as weapons and 
implements. I see merit in the idea of a register. 
We are aware that the police already do some 
informal tracking, but it might be beneficial to 
ensure wider access to such information. 

Bob Doris: Such a register could be an extra 
tool to help various agencies to deal with people 
who might be predisposed to criminal or antisocial 
behaviour. We would want such information to be 
shared among the relevant agencies. Perhaps that 
is particularly true in urban settings in which local 
authorities are close to each other and there is a 
large population. For example, people move from 
North Lanarkshire to South Lanarkshire to 
Glasgow to Renfrewshire and the population in 
some places is transient, so we would want the 
relevant information to be shared. 

Whether the database is national or otherwise, 
is the Government minded to make regulations to 
ensure that a register of disqualified persons is 
maintained not as a top-down national database, 
but one through which local authorities can share 
information, for example via COSLA using a digital 
portal? 

Kenny MacAskill: Section 4(4) confers powers 
to share information, and we are genuinely open 
to that because we can see merit in it. I know that 
dog fighting is not a pastime that people just bump 
into; a lot of it seems to relate to organised 
criminal gangs and is almost a commercial 
enterprise with gambling attached to it. So there is 
merit in the information being made available and 
the bill contains order-making powers to enable 
that. 

We would welcome the views of the police and 
local authorities about whether they want us to 
exercise those powers. If they feel that such 
information sharing is necessary, we are here to 
assist. It is a matter for them. We have the powers 
and would be happy to use them if it can be shown 
that doing so is necessary and proportionate and 
will not create a needless and expensive 
bureaucracy. 

Bob Doris: I am concerned not just about dog 
fighting, but the petty criminal who is a nuisance 
within the housing scheme, or the known drug 
dealer who is up a close with a powerful dog so 
that he can intimidate those around him. I would 
like to see such people on a register of disqualified 
persons once the system has been put in place. 

I am thinking about a bottom-up approach to a 
database. There is nothing stopping the 32 local 
authorities from sharing information at the 
moment, and the bill would enable that. I am open-
minded about the idea of a national database, but 
is it outwith the realms of possibility that COSLA 
could set up an online portal? The local authorities 
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are all talking about shared procurement of 
services and back-room efficiencies. The cost 
would be relatively little and authorities could log 
the information in a structured and uniform way, 
creating a de facto database. It would not involve 
a Big Brother top-down approach, which setting up 
a national database might, and it could be 
inexpensive. Must a database scheme be 
Government led, or could it be led by COSLA? 

10:45 

Kenny MacAskill: It does not have to be 
Government led. We have order-making powers 
and we are happy to use them where that would 
be proportionate, supportive and beneficial. There 
is sound merit in achieving things simply by 
sharing existing information, rather than by 
creating an additional database that might cause 
fear and alarm to some people. 

Bob Doris: If an individual was keeping a dog 
despite being on a register of disqualified persons, 
and their tenancy with a registered social landlord 
was in doubt, would you let that fact be part of the 
criteria for moving towards eviction in certain 
cases? I know that that extends the issue in a 
different direction, but there could be overlap. 

Kenny MacAskill: That is a matter for my 
colleagues in the housing department to comment 
on. Factors such as behaviour would be involved. 
Christine Grahame mentioned in passing that 
information should be available to health visitors 
and RSLs. Such matters must be taken into 
account, and the fact that an individual is prepared 
to keep a dog that can be viewed as dangerous 
can be a relevant factor for those who are in 
charge of maintaining some semblance of order in 
the community to consider. 

John Wilson (Central Scotland) (SNP): 
Concerns were raised in written evidence to the 
committee and by witnesses at last week’s 
meeting that imposing measures such as 
microchipping, dog training and so on may have a 
disproportionate effect on those on low incomes. 
How can we deal with that issue? Will the bill 
mean, in effect, that unless someone can prove 
that they have an adequate income, they will not 
be able to keep a dog in case it becomes out of 
control? 

Kenny MacAskill: That is for others to comment 
on. Our general view is that it is a matter of 
balance. Dogs are not necessarily cheap to run. 
We do not wish to be disproportionate, but certain 
types of dogs can cause significant danger, 
damage and even death in our communities, and 
we must remember the rights of others. That takes 
us back to the central issue that the committee is 
considering: how we deal with the issue in a 
proportionate way. 

John Wilson: I agree, cabinet secretary—we 
must consider how such matters can be dealt with 
proportionately. In some cases, as members have 
mentioned, dogs are kept solely for the purpose of 
raising alarm and concern among other residents 
in a community. However, a witness at our 
meeting last week referred to a situation in which a 
person became alarmed and fearful because a 
German shepherd dog approached her in a park, 
and we heard about another situation in which 
west Highland terriers were causing alarm to some 
residents and children in a particular area. How 
would you deal with the fear and alarm that is 
caused by small dogs? I understand that the 
concern of the bill and of many members of the 
committee is to try to do away with situations in 
which people keep potentially dangerous dogs for 
the purpose of fear and intimidation, not to create 
a situation in which small family pets nip at the 
heels of children or adults and are then registered 
as dangerous dogs. 

Kenny MacAskill: That is why it is correct that 
we have included a two-part test in the bill. It is not 
simply about the dog 

“being kept under control effectively and consistently … by 
the proper person” 

but about 

“its behaviour (or, irrespective of its behaviour, its size and 
power)”, 

especially given the nature of some of the beasts 
that are walked down the roads by some 
individuals. That gives protection. Anecdotally, in 
my own constituency I tend to find that there is a 
greater problem with such dogs in the areas of 
significant deprivation, rather than in the leafier 
suburbs. As I said before, it is a matter of 
proportionality. 

The Convener: I have a couple of questions 
about costs and resources. 

As John Wilson outlined, we heard last week 
about the costs of controlling dogs—£40 an hour 
for dog training, for example—and we have heard 
about the cost of neutering and so on. According 
to the Scottish Society for Prevention of Cruelty to 
Animals, the consequence of placing the proposed 
burdens on people who cannot afford to comply 
with them might not be more dogs being put down, 
but more stray dogs.  

We have also had evidence that around 5,000 
stray dogs are being dealt with by the police every 
year. As I recollect, that costs Strathclyde Police 
about £50,000 a year, although I do not know 
whether that cost is for kennelling the dogs or for 
the police time that is involved in dealing with 
them. Does the suggestion that we might end up 
with more stray dogs concern you? The sponsor of 
the bill has said: 
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“My Bill does not disturb the present legislative position 
with regard to stray or abandoned dogs. Where a dog is 
unaccompanied in a public place the dog would continue to 
be treated as a stray under section 3 of the Dogs Act 1906 
or sections 149 or 150 of the Environmental Protection Act 
1990.” 

That means that those dogs would continue to be 
dealt with by the police, which means that any 
increase in the number of strays will raise 
resourcing issues for the police.  

The other resourcing issue concerns the 
financial memorandum. The Scottish Government 
states: 

“We would like to draw the attention of the Finance 
Committee to our concerns (based on contacts with 
COSLA) that the financial estimates as outlined in the 
Financial Memorandum may be on the low side.” 

I presume that that concerns the number of dog 
wardens that might be needed and so on. 

At the end of the day, who will look after all this? 
Will it be the police or COSLA? Will additional 
finances need to be made available or additional 
burdens be placed on the police? 

Kenny MacAskill: At the moment, COSLA is 
responsible. Negotiations are on-going on the 
broader matters that you raise, and the chief 
constable of Strathclyde has raised the issue of 
the current responsibilities of the police for dealing 
with strays. The consequences of the bill, 
however, are a matter for COSLA. 

You mentioned people who have a limited 
income. Section 2(6) of the bill says that the 
person who is responsible for the dog may be 
required by a dog control notice to take “any or all” 
of the steps that it outlines, which include muzzling 
the dog, keeping it on a lead, neutering it, keeping 
it away from a certain place and attending a 
course of training in the control of the dog. That is 
a matter that the dog control warden would 
consider, taking into account the ability of the 
individual to deal with the demands.  

The Convener: But if someone did not comply 
with the notice, that would become a police matter. 

Kenny MacAskill: A breach would be referred 
to the Crown. 

The Convener: To what extent would that 
increase police work? I am trying to get an idea of 
the extent of the cost impact, which the Scottish 
Government has already said has caused some 
concern in its discussions with COSLA. We have 
not had any evidence from the police, but the 
expectation is that we could end up with an 
increased number of stray dogs on the streets, 
which would become the responsibility of the 
police, and an increase in prosecutions, as a result 
of people who are unable to comply with the 
notices. 

Kenny MacAskill: I will ask Philip Lamont to 
comment on that. Based on my experience, 
however, I would say that any breach would go 
directly to the procurator fiscal’s office. 

Philip Lamont: There might be some small 
involvement of the police, as the report from the 
dog warden might go to the police, who would 
then report it to the procurator fiscal. However, it 
might be more of an administrative issue. It 
depends on whether the authorised officers are 
able to report matters directly to the Crown—they 
would have to have certain powers to enable them 
to do so. 

The financial memorandum suggests the 
possibility of 1,144 dog control notices being 
issued across Scotland each year, but it is very 
difficult to tell how many of those will be breached. 
Our view is that the bill acts largely as a deterrent, 
which means that even where an owner has been 
issued with a dog control notice and the dog 
warden subsequently learns that the dog is still out 
of control the warden might not go straight to a 
breach, but use a bit of discretion, use the incident 
as leverage and say to the owner, “Look, this is 
your final chance.” Not every breach will go 
straight to court. 

As I say, it is difficult to know, but 10 to 15 per 
cent might still go to court, which would amount to 
100 cases a year. Although that burden is not 
massive, it is nevertheless an additional burden. 
After all, these are new offences that at the 
moment are not dealt with in court. 

The Convener: As members have no other 
questions, I thank the cabinet secretary and his 
officials for attending. 

I welcome to the meeting our second panel of 
witnesses: Christine Grahame MSP; Claire 
Menzies Smith, senior assistant clerk at the non-
executive bills unit; and Claire Tosh, solicitor at the 
Scottish Parliament solicitor’s office. I invite 
Christine Grahame to make a brief opening 
statement if she wishes. 

Christine Grahame: I do and I shall, convener. 
Knowing what it is like to be in your place, I will be 
as brief as possible. 

First, I must commend Alex Neil, who did a lot of 
the groundwork on this bill. As members are 
aware, there has been a marked increase in the 
number of out-of-control dogs in Scotland. Indeed, 
the problem’s scale is illustrated in the number of 
dog attacks that have been reported to police in 
Scotland: in 1999 to 2000, 239 such attacks were 
reported but by 2006-07 the number had 
increased 160 per cent to 623. 

As existing legislation has clearly proved 
inadequate, we need to change our approach. 
That is why the focus in the bill moves from the 
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breed to the deed—in other words, the bill makes 
owners responsible for their dogs. As the dog 
wardens pointed out last week, it is not the dogs 
but the owners that are at fault. 

Although the bill has a simple aim, its technical 
nature has led to some misunderstandings about 
its provisions. No doubt members will ask me 
about that and, indeed, my letter to the convener, 
which deals with what I feel are inaccuracies about 
corroboration in particular. To control dogs, the bill 
would provide existing local authority staff who 
have dog-related skills—including dog wardens, 
community wardens and environmental health 
wardens—with powers to secure a significant 
reduction in dog attacks through preventive action. 
That is the key to the bill: it seeks to reduce 
problems through preventive and corrective 
measures with regard to owners. I am pleased that 
at last week’s meeting the witnesses agreed that 
the bill could be an additional tool and would, as a 
dog warden made clear, ensure that action would 
be taken at a much lower level. I am confident that 
the bill will reduce significantly the number of 
attacks on individuals and animals through the use 
of its powers and without the need for additional 
staff. 

As so often with legislation, the problem is that 
existing legislation is piecemeal; in this case, it is 
focused primarily on particular breeds. The 
Dangerous Dogs Act 1991 outlaws specific dog 
breeds but, according to evidence received from 
the police and other key stakeholders, it does not 
adequately address the behaviour of irresponsible 
dog owners which, in most cases, is a huge 
contributory factor to dogs eventually behaving in 
a dangerous way. 

11:00 

Furthermore, the 1991 act does not cover dog 
attacks that occur on private property where the 
dog is permitted to be, such as a private dwelling. 
We usually read in the newspapers that a dog has 
been put down with the consent of its owner, but 
there is no statutory right for the dog to be put 
down. The bill will remove that loophole by 
extending the provisions in the 1991 act to make it 
an offence to allow a dog to be dangerously out of 
control anywhere—public, private with permission 
or private without permission. That will make the 
1991 act consistent with this bill, which applies to 
all places. 

The bill repeals the Dogs Act 1871 and the 
Dangerous Dogs Act 1989 in so far as they apply 
to Scotland. Under the 1871 act, a court can make 
an order that a dog be kept under control or 
destroyed, following a complaint that it is 
dangerous and not kept under proper control. The 
1989 act supplemented that. It extended the 
powers of the courts by creating the criminal 

offence of failing to comply with an order and 
enabling the disqualification of a person from 
owning or keeping a dog. My bill replaces the 
provisions in those acts with similar provisions in a 
single bill with significant additions that address 
irresponsible dog ownership.  

I repeat that the aim of the bill is to intervene 
before a dog becomes dangerous. In evidence 
from the National Dog Warden Association, the 
words “out of control” and “dangerous” were used 
interchangeably, but a DCN would apply only 
when a dog is out of control. Dangerous dogs 
remain dangerous dogs; a different route is taken 
in dealing with them. By our estimate, just over 
1,000 dog control notices will be served in 
Scotland in the first year, giving an average figure 
for each local authority of 36 a year or three a 
month. I appreciate that the figures are broad 
estimates, but they are the best figures available 
from research. 

Last week’s evidence made it clear that there is 
agreement about the worthiness of the bill, albeit 
that there is some disagreement over cost. Given 
the low numbers, those concerns are not 
substantive. The information on current roles and 
training needs was based on information that the 
City of Edinburgh Council supplied. I understand 
that the council is already in discussion with the 
SSPCA on training for its dog wardens, should the 
bill become law. Both Dundee City Council and 
Aberdeenshire Council confirm that the costs can 
be absorbed. Any downstream costs in pursuing a 
small number of breaches will be offset by a 
reduction in the number of dogs that are out of 
control that authorised officers have to deal with. 

The police will benefit from a reduction in 
antisocial behaviour, including between 
neighbours—the cabinet secretary referred to 
that—and from having to deal with fewer dogs that 
have become dangerous. The national health 
service will benefit from dealing with fewer patients 
who have been attacked by dogs. More sensible 
dog ownership will reduce costs across the piece. 
In addition, the Scottish Government agrees that 
significant financial savings should result from a 
reduction in criminal injuries compensation 
payments. 

I present this package of measures with the sole 
focus of ensuring that dogs in Scotland that are 
out of control are brought and kept under control. 
The powers that the bill gives to local authorities 
will make that possible. Scotland is at the forefront 
of dealing with the issue. The Northern Ireland 
Assembly is looking to introduce dog control 
legislation and is watching closely the progress of 
the bill. 

The Convener: Thank you. 
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Alasdair Allan: You will know what has been 
said in our previous evidence taking about the 
idea of a national database. What is the purpose 
of such a database? 

Christine Grahame: I am content with the 
powers under section 8 to establish a Scottish dog 
control database by way of statutory instrument to 
provide for the  

“establishment, maintenance, operation, management and 
control of dog control notices”. 

The database is neither mandatory nor critical to 
the operation of the bill. That said, I was interested 
in what Bob Doris said about a register of 
disqualified owners. The Government might want 
to explore that. 

The database is included in the bill to allow 
ministers to decide in due course whether 
centralisation of information would be helpful and 
what sort of information should be collected. The 
Government is in discussion with the Convention 
of Scottish Local Authorities and the police, and 
the idea is to suck it and see whether it is 
necessary. The database may not be necessary, 
but the bill should include the power for one to be 
established. The point is an important one. 

I put it on record that ministers may want to take 
account of the difficulties that I encountered, and 
which the committee is no doubt encountering, in 
gathering statistical information on dogs when 
information is not held centrally. I built in the 
flexible power in section 8 to establish a national 
database to deal with those difficulties. I note that, 
as part of its evidence gathering, the committee 
has considered housing associations and so on, 
which I had not considered. If the bill becomes law 
and those that operate its provisions—the local 
authorities and the police—feel in due course that 
there is merit in pursuing a national database, it 
will be a matter for the Government to consider. 

Alasdair Allan: So you are satisfied that the 
bill’s provisions for local authorities to collect 
information do not contradict or complicate the 
argument that you just made about the potential 
for a national database. 

Christine Grahame: I used the expression 
“suck it and see” because there is a duty on local 
authorities to co-operate with one another to 
exchange information. Somebody may move with 
a dog, for example, so there are opportunities for 
local authorities to co-operate in that regard. Local 
authorities will have to co-operate on a range of 
issues relating to the control of dogs and to the 
Dogs Act 1906 and the Dangerous Dogs Act 1991. 

I want the bill to give the Government the power, 
once the bill becomes law and is operational, to 
consider the merits of a national database, even if 
it is initially restricted to those who are disqualified. 

There is no point in having information just for the 
sake of it. If somebody is just told to muzzle a dog 
or keep it on a lead, would we want that 
information on a national database? I do not 
know—I think that such questions are for COSLA 
and the police to discuss—but it may be worth 
while to record on a database the penalties at the 
upper end. 

Alasdair Allan: You gave us a written response 
on issues that have been raised, but have you 
considered in detail the Subordinate Legislation 
Committee’s views on section 8? 

Christine Grahame: Yes, I have. I do not call 
the views misguided—although that comment may 
just suggest that I think that they are—but I think 
that the Subordinate Legislation Committee raises 
an issue where one does not exist. In response to 
the committee’s concerns about the power in 
section 8, I said: 

“The provisions in subsection (3) relate to the power 
given in subsection (1). That power can only be exercised 
to make provision for the setting up and administrative 
operation of the database (subsection (1)(a) and the 
appointment of a database operator (subsection (1)(b)). I 
do not consider that the provision could be used to make 
provision as to the effect of the database and of being 
included in it. Any such provision would be beyond the vires 
of the power, particularly when the context of the provision 
is considered.” 

The context is to add other requirements to the 
DCN, not to reduce them. However, I am content 
to reconsider the issue and take further advice on 
whether section 8 has to be tightened up so that 
the Subordinate Legislation Committee’s concerns 
are—how can I put it?—assuaged or met. 

Jim Tolson: I was interested in the reference in 
your opening remarks to the statistic that dog 
attacks, or at least reported dog attacks, have 
gone up by 160 per cent over the past eight years. 
I do not know that for sure, but I am happy to take 
the figure as given. However, I suggest that it 
could be looked at in two ways: either there are 
more dog attacks, or more people are prepared to 
report dog attacks. It is possibly a combination of 
both. 

In the statistics that you use to support the bill, 
you talk about the need for 1,144 dog control 
notices per annum in Scotland, which would be an 
average of 36 per local authority. I am sure that 
you would accept that, if the bill goes ahead, given 
the potentially wide variance in incidents being 
reported and given the figures in your written and 
oral evidence, there would be a significant 
increase in the number of reported incidents—for 
example, people being put in a state of alarm or 
fear by a dog’s behaviour in a public place—which 
would have a significant impact on the work of 
local authorities and dog control wardens. 
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Christine Grahame: On your point about 
people who are in a state of fear and alarm, when 
we read subsections (3) and (4) of section 1 we 
must also look at subsection (5), which refers to 
circumstances that 

“are such that it would not be reasonable to serve a dog 
control notice”. 

In evidence, the committee heard about a person 
who had an unwarranted fear of a perfectly well-
behaved German shepherd dog. I suggest that, if 
a dog warden were called out to an incident such 
as the one that the committee heard about, it 
would not be reasonable to serve a notice on the 
owner in such circumstances. The test of 
reasonableness must be met. 

On your point about the statistics, my 
assumption that there would be no need for 
additional staff is based on the estimated number 
of out-of-control dogs, which in turn is based on 
the number of dog attacks—623 dog attacks were 
reported to the police in 2006-07. You suggested 
that more attacks are being reported, but perhaps 
more people have dogs. It is estimated that there 
are nearly a million dogs in Scotland, if we divide 
up the figure for the United Kingdom—Claire 
Menzies Smith is looking quizzically at me; she will 
check that statistic, which I might have to scrap. 
For the bill, I used the best figures that I could 
come up with. 

In these stringent times, you are right to test the 
bill on its costs to local authorities. The bill is 
regarded as a preventive measure. The last thing 
on the planet that I want to see is lots of dog 
control notices being served all over Scotland. If 
the bill becomes law, we will send a message to 
people about the responsibilities of dog ownership. 
That is particularly pertinent in the run-up to 
Christmas, when people are looking at the little 
doggy in the shop window—the puppy with the big 
paws, who looks as fluffy and lovely as the Andrex 
puppy but will turn into a great big mutt who 
knocks over the television when it wags its tail. 
The bill says to people, “You’ve got a dog; there 
are responsibilities. It’s not like buying a CD player 
or a TV. A dog is a being that needs control and a 
relationship with its owner, and if you dedicate 
time to that you will have a good relationship and 
society will be better off.” 

The purpose of the bill is not to have dog control 
notices flying around all over the shop. There will 
be some dog control notices, but the bill’s purpose 
is to get people to focus again on what it means to 
take ownership of a dog. 

Jim Tolson: That is a laudable aim, and I hope 
that people would do so. However, my concern is 
that many members of the public would not 
realise—as you and I and members of the 
committee realise—that two elements would have 

to be in place before a dog control notice could be 
served. People might think that if a dog put them 
in a state of fear and alarm while they were 
walking in the park or other public place they could 
begin a reporting procedure to local authorities. 
That in itself would significantly increase the 
burden on local authorities, over and above what 
you suggest would happen. 

Christine Grahame: The bill is receiving quite a 
lot of publicity and will continue to attract attention 
from the public, so in a way its purpose will feed in 
through newspaper reports and so on. 

Dog owners themselves often feel threatened by 
the dog in the park that is out of control and has 
an irresponsible owner. People will be happy to 
know that they are secure when they are out with 
their own dog or their children. There might be an 
uplift in interest initially when the bill is 
implemented, but that is all to the good, because it 
will focus the public’s attention on the new legal 
responsibility to control one’s dog. 

If the bill becomes law, we can focus on 
corrective measures for owners; the bill is not 
intended to be punitive. Various conditions could 
be attached to a dog control notice. For example, 
there might be a requirement to keep the dog on a 
leash or to muzzle it. There would be flexibility 
around what conditions are imposed—apart from 
the mandatory implanting of an electronic 
transponder—to ensure that the requirements are 
appropriate to the circumstances. We must focus 
not just on extreme cases, when a dog is used as 
a weapon, but on simple things, because some 
people perhaps do not realise that they are not 
handling their dogs properly. There is a big range 
of requirements that could be imposed. 

Jim Tolson: I accept that there is a range, but 
let me put to you another concern that has been 
highlighted. You clearly stated that the bill was 
preventive. I assume that, by that, you mean such 
measures as training dogs to ensure that their 
behaviour in a public place is more reasonable. 
However, there is a great deal of concern that 
certain less-well-off members of society, who often 
have dogs as their only company, would not have 
the wherewithal to afford such training. How do 
you suggest that we get round that problem? 

11:15 

Christine Grahame: First of all, it is up to the 
dog warden. I do not expect that the dog warden, 
community warden or environmental warden 
would serve a notice for every minor event, 
because the aim is to divert from that. They might 
just have a wee word in the owner’s ear. 

On the question of having money to pay for 
training, I have to say that animals are expensive. 
I do not have a dog because of my lifestyle, but I 
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have two cats and they cost me an arm and a leg 
in veterinary bills. People have to realise when 
they take on a pet that the bills are quite high, not 
only those for pet food and vaccinations but those 
that they incur when the pet is injured. The 
People’s Dispensary for Sick Animals helps out 
when people do not have the money to do such 
things, and there may be help from various other 
societies for people who do not have the money 
for training—I cannot say because I do not know. 

A lesson has to be learned that it is not a cheap 
option to have an animal. I would not want to 
deprive people of the company of their pets, but 
they must consider the cost. If somebody was in 
difficulty, it might be at the dog warden’s discretion 
to say that if they did not take certain action they 
might end up with a dog control notice and have to 
take the animal to training. Perhaps they could 
suggest that the owner could go to this or that 
place. Many local authorities already have dog 
training sessions that are run by volunteers—I 
think that there is dog training in Penicuik. People 
turn up; it is not expensive and it is social. 

I return to the burden on local authority dog 
wardens. Every local authority carries out dog-
related duties under the Dog Fouling (Scotland) 
Act 2003, the Civic Government (Scotland) Act 
1982, the Control of Dogs Order 1992 and animal 
health and welfare legislation—that is not a 
complete list—so they must be staffed to deliver 
those duties. I am clear that, rather than burden 
existing dog wardens and environmental wardens 
with additional work, the bill will provide them with 
a more effective set of legislative tools to enable 
them to do their work, as was said in evidence. 
The National Dog Warden Association welcomed 
the bill because it would allow wardens to get in 
much earlier. 

Jim Tolson: I am grateful for that response. 

The Convener: Some serious concerns have 
been expressed and representations made about 
the provisions on the behaviour of dogs on private 
properties. I am sure that you are aware of that, 
Ms Grahame; I think that you and Alex Neil have 
received representations about it. Is it fair that 
people can complain about being put in a state of 
fear and alarm by a dog in someone’s garden, 
irrespective of the dog’s behaviour? Many people 
get dogs for companionship, but many also get 
them because they live on their own and having a 
dog makes them feel more secure in and around 
their home. What is your response to that criticism 
of the bill? 

Christine Grahame: I will not defend politicians 
taking leaflets up a path and putting their fingers 
through letterboxes, as I think was mentioned in 
previous evidence. However, postmen, delivery 
men and neighbours who are visiting are entitled 
to know that they can approach even if a dog is 

loose in somebody’s garden. They are bona fide 
people at the front door, and they are entitled to 
know that they will not be put in a state of alarm 
and distress by a dog that is out of control. 

It is a matter of what is reasonable in the 
circumstances. If somebody came into your 
garden and behaved in an offensive or threatening 
way, it would be for the dog warden to decide 
whether it was reasonable to serve a notice on 
you, depending on what the dog did. If it went for 
the person’s throat, that would be in extremis and 
you would have problems. 

The Convener: That would be covered by 
dangerous dogs legislation. 

Christine Grahame: Indeed—a warden would 
go straight to dangerous dogs legislation or use 
the bill, which provides that if a sheriff decides that 
a dog is dangerous it might have to be put down. If 
somebody who came up a garden path uninvited 
was aggressive and threatening, and the dog 
barked, jumped and snarled at them and then ran 
away around the corner, I do not think that a dog 
control notice would be appropriate. It would be for 
the warden to decide, but I doubt whether it would 
be reasonable to serve a notice in such 
circumstances. 

The Convener: But wardens would have the 
power to serve a notice in that situation. I presume 
that they would take guidance from the bill and not 
just say, “Oh well—mebbes aye, mebbes naw.” 

Christine Grahame: Of course the bill provides 
discretion. Section 1(5)(b)(ii) gives a warden 
discretion not to serve a notice if 

“it appears to the authorised officer that the circumstances 
are such that it would not be reasonable to serve a dog 
control notice”. 

A dog warden could say that it was not reasonable 
to serve a notice if somebody had come up a 
garden path to threaten the dog’s owner and all 
that the dog had done was bark, snarl and go 
away. However, if a child just walked up the path 
and the dog was loose, barking and snarling, the 
circumstances would be different. 

The Convener: Would the dog not react to 
somebody’s presence on the property, irrespective 
of their size or whatever? The dog would not think, 
“Oh, there’s a nice wee cuddly girl—I won’t attack 
and I know not to bark,” but that it could bark at an 
adult. 

Christine Grahame: I did not say that; I referred 
to threatening and aggressive behaviour from 
somebody who approaches a house. That is 
different from an adult such as a postman walking 
up to a house with his bag or a child walking up a 
path. If somebody behaved threateningly and 
aggressively to the dog’s owner, what was 
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reasonable in the circumstances would be 
considered. 

I return to the test of being out of control, which 
is whether the dog 

“is not being kept under control effectively and consistently 
… by the proper person, and … its behaviour” 

gives 

“rise to reasonable … alarm, or … apprehensiveness … on 
the part of any individual.” 

The Convener: To comply with that, we would 
expect all dogs to be tethered— 

Christine Grahame: No. 

The Convener: That would be a satisfactory 
fail-safe measure. If all dogs were tethered, 
everyone would escape criticism or any visit from 
the dog warden. If a dog was not tethered, its 
owner would run the risk of somebody knocking at 
their door because the dog barked at the gate 
when the kids went by on their way to school and 
made a lot of noise. 

Christine Grahame: I am enjoying this little 
confrontation with you, convener, but I must say 
that every responsible dog owner knows their dog. 
If their dog cannot be let out for fear that it will bite 
or snap at the postman’s leg, that dog should 
not— 

The Convener: Is that not a matter for the 
dangerous dogs legislation? 

Christine Grahame: No. 

The Convener: You talk about biting and 
attacks. The bill talks about placing someone in a 
state of fear or alarm. When I deliver leaflets or 
whatever, I am sometimes made fearful or 
alarmed when a big dog breenges at me over a 
gate. That is frightening, even though I have not 
been bitten. 

Christine Grahame: I will put the situation 
another way. If an owner knows that their dog 
looks aggressive when somebody comes up the 
path—even if it does not harm anybody and just 
snarls, barks and jumps—the owner should be 
careful that the dog does not do that if the 
postman or a child comes up the path, because 
that might well alarm them. Owners should know 
their dogs. We are talking about owners keeping 
their dogs under control and knowing what they 
should do. 

On the other hand, somebody might have a 
great big soft dug that wags its tail to everybody 
who comes up the garden path, as mine did—I 
could have let her wander the world and she 
would have only rolled over and let her tummy be 
tickled. Owners know their dogs, so they must 
judge what being kept under control means for 

their dog, given its temperament and how it has 
been looked after. 

The Convener: We have received evidence that 
big dogs place people in a state of fear just 
because of their size or loud bark, for example. 
However, the most vicious case that we heard 
about last week was of a wee terrier that would 
lock on—people could not shake the blooming 
thing off. You do not seem to be taking on board 
people’s concern about the terminology in the bill. 

Christine Grahame: On size? 

The Convener: On size, on dogs on private 
property or whatever. 

Christine Grahame: I am happy to deal with 
that point. 

The Convener: The people concerned have not 
just made representations to the committee; as I 
understand it, they have written to you and to Alex 
Neil on the matter. 

Alasdair Allan: I return to some of the 
scenarios that you have described, Ms Grahame, 
with people being chased up a garden path and so 
on. I declare an interest as someone who stuck his 
hand through a letterbox in Aberdeen during an 
election campaign and got his hand bitten. The 
first thing that the man said when he came to the 
door was, “Oh, he wouldnae touch you”—as the 
blood was running down my sleeve. How is a dog 
warden supposed to deal with a situation in which 
the account of the person who was put in a state 
of fear and alarm in the front garden totally 
contradicts the account of the person who came to 
the door? 

Christine Grahame: It would be a matter of 
investigating all the circumstances. For example, 
the dog might have acted in the same way with 
other people. It would not necessarily be an on-
the-spot judgment. There might be circumstances 
in which an on-the-spot judgment is appropriate, 
taking into account reasonableness, fear and 
alarm and the out-of-control nature of the dog, but 
it might not be appropriate if there was a dispute. 

In cases of a dispute, the dog control warden 
might wish to make further investigations about 
the circumstances. There might have been a 
history of such incidents—it might not be the first 
time that a dog warden has been called to 
premises. They might have told the owner that the 
dog was scaring people and was not really under 
control, and that they should do something about 
it, such as keeping it round the back of the house 
or using a leash when taking it out for a walk. A 
dog control notice might have been served. The 
next time a complaint is received, it might relate to 
the same issues. 

Sometimes, an on-the-spot judgment might be 
possible. Other times, there might need to be 
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some investigation—that is only reasonable when 
someone is served a notice. People would also 
have the right to appeal if they thought that the 
notice was unfair or unjust, depending on the 
circumstances and on whether or not there was a 
proper investigation. That right would be shown on 
the dog control notice, and there is a whole list of 
things that an owner would be entitled to be told 
about their rights. 

John Wilson: Let us take the example of a dog 
on private property. If an owner is aware that their 
dog might be out of control and they display a 
“Dangerous dog” or “Beware of the dog” sign at 
the entrance to the property—we often see them 
on people’s doors—how would such situations be 
dealt with? Would the owner have absolved 
themselves of responsibility because they had 
said, “Beware of the dog” at the garden gate? 
What action could be taken in that situation to 
serve a notice on the owner? The owner would 
say that they had forewarned anybody entering 
the garden that they should be aware of their dog. 

Christine Grahame: First, it would not be an 
absolute disclaimer simply to have a notice up. A 
child could walk up to a gate, or someone with 
sight difficulties could walk up the path and not 
see or understand the notice. It is not an absolute 
disclaimer to have a notice that warns, “My dog 
bites.” 

Secondly, it is not sufficient to have a 
“Warning—dog here” notice in other 
circumstances, for example if a postman cannot 
go up the path and deliver the mail because a dog 
is loose. The dog has to be under some kind of 
control. 

Guard dogs are not allowed to patrol willy-nilly. 
Guard dogs on commercial premises must be 
tethered, or someone there must be in control of 
them. In your example, you would be giving a 
privilege to a private home owner that commercial 
premises do not have. Taking that point about 
what is required on commercial premises and 
other premises guarded by dogs, putting up 
notices is certainly not sufficient to give the 
property owner protection. In fact, the effect might 
be the opposite: again this would be up to the 
warden, but they might think that, if an owner has 
put up such a notice, a dog really needs to be kept 
under control. A notice might be 
counterproductive. 

11:30 

The Convener: So if there was a notice and the 
dog was tethered and under control, the owner 
would be absolved but, with anything less than 
that, a complaint would instigate an investigation 
or a knock at the door. 

Christine Grahame: Are you talking about all 
dogs or just guard dogs? 

The Convener: I am talking about dogs that 
place in a state of fear or alarm someone who 
passes or approaches a gate or house. That 
would be the basis for a complaint to the dog 
warden, who would investigate. Anything short of 
tethering— 

Christine Grahame: No, you are jumping to an 
enormous conclusion. 

The Convener: I am making a comparison 
based on the evidence that you have given. 

Christine Grahame: The officer will have to 
apply the tests. The first test is whether the dog is 
kept under control effectively and consistently. 
Whether the dog is small or big, its behaviour is 
the key, and the second test is whether that 
behaviour gives rise to reasonable alarm and 
apprehensiveness in an individual. That is the test 
of reasonableness—the alarm has to be 
reasonable on the part of the individual. The dog 
must threaten their safety, the safety of some 
other person or that of another animal or dog, 
which might be out in the park. 

If a person telephones the warden to say that a 
dog is out of control, the warden will first have to 
decide whether it is apparent who the dog’s owner 
is. Identification of who is responsible for the dog 
is the first thing. Secondly, they will have to decide 
whether the complaint is reasonable in the 
circumstances. As I have said, there might be 
circumstances in which further investigation has to 
take place. 

There are quite a lot of tests along the way, and 
reasonableness rings loud in the process. It has to 
be reasonable and proportionate. We are not 
going to tether all dogs. 

The Convener: That is just one scenario. Does 
that not bring us back to the local authorities’ 
worry about resources? In some places there are 
no dog wardens, in others there is one warden, 
and other areas have environmental health 
officers. The bill will increase people’s expectation 
that they can complain about a dog. You describe 
a series of tests, which will be a burden on the 
individual dog warden and the local authority, and 
we have to multiply that 32 times. Do the local 
authorities have a reasonable claim that, under the 
bill, it will cost a lot more than it currently costs to 
deal with the issue? Will councils have to employ 
many more dog wardens and other staff than they 
currently do? 

Christine Grahame: My contention is that they 
will not. As I have already said, a range of people 
deal with dog-related issues—if I can put it as 
broadly as that. In the Borders, community 
wardens and environmental health officers have 
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such duties. I have conceded that there might be 
an initial upsurge in interest—although I do not 
know—but the bill is a preventive measure and the 
aim is to reduce problems for wardens. 

I take heart from the fact that, in principle, the 
dog wardens are very much in favour of having a 
tool to allow much earlier intervention, before 
matters escalate to the stage at which they have 
to deal with a dangerous dog. I am sure that, in 
members’ experience of life, they will have come 
across animals that started out a bit naughty and 
frisky but, because of the owner’s failure to control 
them, the poor beasts became so difficult that they 
had to be put down. 

The Convener: I am sure that you read the 
evidence to the committee last week. Although the 
National Dog Warden Association welcomes the 
bill as a tool in the box, it is concerned that the 
formal procedures will be additional burdens. The 
association is also concerned that wardens will 
have to pick up a lot more police work, and that 
the contracts will not cover weekend and out-of-
hours work, which will become increasingly 
necessary. As we have received no evidence from 
COSLA on increased costs, I can only presume 
that it has changed its mind about the concerns 
that it raised with the Scottish Government, 
although we might hear from COSLA before the 
stage 1 process is finished. Do you agree that 
there is at least uncertainty about the costs and 
the resources that might be required as a result of 
the bill? 

Christine Grahame: I can only repeat what I 
said in my introduction: the authorities in Aberdeen 
and Edinburgh made it plain that they do not see 
additional costs being incurred. 

I want to deal with the idea that it will be possible 
for mischievous or spurious complaints to be 
made. The dog warden, the environmental warden 
or whoever will have to state why they concluded 
that the dog was out of control. There will quickly 
be an audit of the circumstances and whether it 
was appropriate to say that the dog was out of 
control. A neighbour would not be able to complain 
just because a Pekingese barked and they wanted 
it to stop barking, because it would be extremely 
difficult for a dog warden to sustain the argument 
that the dog was out of control and that a dog 
control notice should be served. There might be 
an antisocial behaviour issue to do with noise, but 
it could certainly not be argued that that dog was 
out of control. The warden will have to put down 
why they consider that the dog was out of control, 
and that will establish limits. 

The interventions range from fairly minor 
measures, such as requiring the dog to be kept on 
a leash, to muzzling and substantial stipulations 
about training. It can be decided that a range of 
measures are appropriate. Wardens already 

receive training. As I said, the City of Edinburgh 
Council is in discussions with the SSPCA about 
improving training for people who deal with dogs. 
One of the things that struck me about the dog 
wardens who gave evidence to the committee was 
how skilled they are. They are all dog lovers who 
know how to read dogs—they made that point as 
part of their case. When a dog warden is 
determining whether a dog is causing fear or 
alarm or is out of control, it is extremely important 
that they understand the dog as well as the people 
involved. 

The Convener: We must look at the evidence in 
total. As a committee, we were all impressed by 
those who gave evidence last week. It would give 
us confidence and reassure us if such people 
implemented the bill across Scotland, but their 
point that the situation will become more formal 
than it is at the moment needs to be recognised. 
Some of the interventions that you believe would 
be helpful are being used now—having a quiet 
word with someone, for example—but under the 
bill the process will need to become more formal. 
The wardens’ evidence showed that, so I hope 
that you will reconsider the point. 

Mary Mulligan: I want to follow up on a good 
point that John Wilson made about someone who 
issued a disclaimer. Your answer that that would 
not absolve them of any responsibility was 
satisfactory, but should the bill refer to that, 
because there is nothing to tell people that the use 
of a disclaimer would not get them out of such 
situations? 

Christine Grahame: I do not think so. All the 
circumstances must be looked at. Would it be 
appropriate to allow a person to say that there was 
no need to worry about their dog because, 
although it bared its teeth and snarled at 
someone, it would never bite them? I do not think 
that the use of a disclaimer would be satisfactory. 

With primary legislation, one works on principle. 
The principle here is whether a dog is under 
control. I have given the example of guard dogs. 
One would think that there would be more 
legislative protection for their use on commercial 
premises, where they are used almost as a barbed 
wire fence, but in fact the regulations on the use of 
guard dogs are extremely strict. If there is tight 
legislation on the use of guard dogs on 
commercial premises, the legislation covering 
dogs on private premises, where people can go up 
a path, should be even tighter. People do not have 
signs on their gates saying that the postman, the 
newsagent or the chap who wants to clean the 
windows cannot come up the path. We would not 
want to put such a provision in the bill. 

Mary Mulligan: I am just concerned about the 
clarity of the bill. 
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I move on to the issuing of dog control notices. 
You helpfully sent us a note on last week’s 
evidence, in which you refer to corroboration, of 
which there has been some discussion today. It 
seems to me that corroboration is not required in 
civil circumstances, but it may be needed if there 
is a breach of a notice. That suggests the 
imposition of an additional requirement. How 
would that be met? 

Christine Grahame: The bill follows established 
principles of Scots law on civil matters; I am 
thinking of the example of interim interdicts. It is 
good to have corroboration, but it is not mandatory 
in civil matters. 

Obviously, when we move into the criminal 
sphere, the evidential tests are much higher. Civil 
law works on the balance of probabilities, but the 
evidential test in criminal law is “beyond 
reasonable doubt”. A substantial test has therefore 
to be applied before it can be decided that 
someone has committed a breach, and 
corroboration is required. 

Again, I revert to the point that there will be a 
very small number of cases. The bill is a 
preventive measure for cases that are low down 
the out-of-control order. Dog owners who use their 
animals as status symbols or weapons to make 
threats or to obtain money are a different element 
entirely, and there is room in the bill for the sheriff 
to consider such cases under the dangerous dogs 
legislation. The Dangerous Dogs Act 1991 will still 
apply, so such cases can go straight to police 
procedures. We would not need to bother with the 
measures in the bill if an incident was so violent 
and the dog was so dangerous as to make the 
matter a criminal one. Criminal standards would 
apply, there would have to be a police 
investigation and corroboration would be required. 

However, there is nothing strange about the 
movement between civil law and criminal law in 
the bill. 

Mary Mulligan: Perhaps it was the way in which 
I worded my question, but I am not so concerned 
about the legal points, to which you are more than 
able to respond. I am more concerned about the 
financial aspects of providing the necessary 
resources—people, basically—to corroborate and 
support complaints of a breach. I am not sure that 
that has been addressed. 

Christine Grahame: In order to assess the level 
of breaches and appeals, I sought information on 
the experience of the Dog Fouling (Scotland) Act 
2003. However, no such information is held, so I 
sought to estimate the number of likely breaches 
and appeals based on the experience of antisocial 
behaviour orders and community service orders. 
Based on that experience, the estimated number 
of appeals and breaches is not expected to be 

high, and the work will easily be subsumed into 
the existing workload of the Scottish Court 
Service. 

On costs, I sought information from the Scottish 
Government as well as the Scottish Court Service. 
The cost of an appeal through the sheriff court 
was confirmed by the Scottish Court Service, while 
the Scottish Government confirmed the level of 
cost recovery that the Scottish Court Service 
would seek to achieve. Given that information, I 
am confident that the figures that I have provided 
on the Scottish Court Service are accurate. They 
are given on page 19 of the explanatory notes to 
the bill. 

Mary Mulligan: I am interested in your point that 
the legislation will be preventive. You said earlier 
that once the bill is passed, we will see fewer 
incidents. I suspect that that will not happen until 
people have actually been served with notices, in 
which case they might think that we are taking the 
issue seriously. In what sense is the bill 
preventive? 

Christine Grahame: The bill will give 
community wardens, environmental wardens or 
whoever and the public a statutory right to 
intervene in the behaviour of a dog at a much 
lower level of concern, which will, I hope, be way 
before the dog can be deemed to be dangerous. 

The odd dog might be dangerous because it is 
unwell or for various other reasons, but that will 
not apply to most dogs. Some dogs that are not 
inherently dangerous become dangerous because 
of determined treatment by their owners, who set 
about deliberately making them dangerous for dog 
fighting. Some are made dangerous through 
ignorance, because their owners are living the 
wrong lifestyle for the dog. A big dog that lives in a 
flat five flights up can become dangerous because 
it is not getting exercise and is bored. 

We are trying to allow people to intervene at a 
much lower level. At that level, we hope to 
educate them about how to deal with their dog 
properly so that it does not get out of control. Even 
if someone is just thinking about getting a dog, we 
want them to think hard about what their 
responsibilities will be when they get it. That will 
lead to happy dogs and happy dog owners. I have 
had dogs and they were always happy, because 
they were well trained. 

The bill will mean a good arrangement for 
society. Quite often, it might just be that the owner 
is ignorant of what they ought to do to have a well-
trained dog. It is also intended to be supportive 
rather than punitive. The bill provides for the 
serving of dog control notices but, as the dog 
wardens said last week, a warden might just say 
to Mr or Mrs McGlinty or whoever, “I’ve had a 
complaint but I don’t think it’s appropriate to give 
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you a control notice. However, if the situation 
continues, I’ll have no option but to do so.” Of 
course, if someone is simply not controlling their 
dog, that is a different matter. The issue is 
whether, given all the circumstances, it is 
reasonable to issue a notice. 

11:45 

Mary Mulligan: I really hope that you are right 
about that. There is room for an additional 
measure in the process, but I am concerned about 
the time that it will take to provide information to 
people and to educate them on looking after their 
dog, and whether the resources are available for 
that. After all, it takes time to educate a co-
operative person; the situation is even more 
difficult if someone does not co-operate. I am not 
sure that the right balance has been struck in that 
respect. 

Christine Grahame: Every citizen has to 
operate within Scotland’s legal framework. If that 
framework includes the measures in the Control of 
Dogs (Scotland) Bill, everyone who purchases or 
is given a dog will know that they have a duty to 
bring it up responsibly and to ensure that they are 
responsible owners and that the dog responds and 
behaves appropriately. 

I understand your concern. I do not think that 
change will happen immediately, but we must 
remember that many similar changes in behaviour 
have happened in society. I never thought, for 
example, that the ban on smoking in public places 
would have been put in place with so few ructions, 
but that is what happened. When the Dog Fouling 
(Scotland) Act 2003 came into force, it seemed to 
have very little impact. However, many owners 
who used to be embarrassed to clean up after 
their dogs are now more responsible. Legislation 
can achieve changes in behaviour towards 
animals. 

The Convener: I want to finish the evidence 
taking by about 12 o’clock, so I am looking for 
sharp questions and short answers. 

Christine Grahame: I beg your pardon, 
convener. 

David McLetchie: I want to follow up the issue 
of corroboration in relation to the civil and criminal 
aspects of issuing a notice that we discussed with 
the cabinet secretary and Mr Lamont. You have 
drawn a comparison between gathering evidence 
for antisocial behaviour orders on out-of-control 
people and gathering evidence for dog control 
notices on out-of-control dogs. As a constituency 
member who has had to deal with complaints of 
antisocial behaviour and has experience of the 
various processes involved, I have found that 
neighbours are quick to complain to the council 
but that the provision of evidence usually comes 

down to a council official, because the neighbour 
is reluctant to come forward and testify in public 
about the conduct of the person in question. As a 
result, responsibility for pursuing the matter 
usually ends up with officials in the housing 
department and so on. Similarly, dog wardens 
were concerned that even with a dog control 
notice, which might be subject to an appeal, two 
wardens might be required to do the attesting, 
because there would be no attestation from 
others. In other words, if the job is to be done 
properly, it will fall on the shoulders of local 
government officials to get the evidence and make 
the case fireproof. 

Christine Grahame: First of all, you will accept 
that, as this is a civil matter, corroboration is not 
mandatory. It is nice if you can get it, but you do 
not need it. 

I take your point about the process, but a notice 
can be subject to appeal. If the sheriff finds the 
various facts and circumstances set out by the dog 
warden unsatisfactory, they will sustain the appeal 
and revoke the dog control notice. 

David McLetchie: But my point is that if an 
appeal came down to a tit-for-tat thing with one 
person saying, “He said this, he did that,” and the 
other saying, “No, I said this, I did the other,” even 
though, as you rightly point out, the burden of 
proof would be lower, the balance would still be in 
favour of the serving of the notice. That is what is 
giving rise to concerns. 

Christine Grahame: I understand that. At the 
end of the day, it would come down to the 
credibility of the witnesses in the eyes of the 
sheriff. It would not be in all circumstances that 
there would be no corroboration whatsoever, 
although I am not conceding that there must be 
corroboration. I gave the example that somebody 
might be given several warnings, which would be 
noted, and words might be said in their ear, but if 
finally the dog warden was called again, he would 
say, “No, this time it is reasonable that I give you a 
dog control notice.” 

We must consider all the details that must be 
noted by the warden on issuing that notice. The 
bill states: 

“A dog control notice must include— 

(a) the date on which it is served and a statement that 
the order comes into effect on that date, 

(b) the name and address of P, 

(c) a description of, and information regarding, the dog, 

(d) the reason for the authorised officer concluding that 
the dog has been out of control (including a description of 
the circumstances on the basis of which the officer has 
come to that conclusion)”, 

followed by all the rights of appeal. 

87

153



2745  25 NOVEMBER 2009  2746 

 

That is appropriate. Corroboration is often not 
available in civil matters. The onus will be on the 
warden to sustain the accusation, as they will have 
brought it forward, but if there is no corroboration, 
the sheriff will decide the case on its merits, the 
credibility of the witnesses and the evidence that is 
before him. That is what happens in civil actions, 
such as small claims actions, throughout Scotland. 

The Convener: Are you in possession of the 
letter that we have received from the National Dog 
Warden Association? If not, we will get that letter 
to you; otherwise it is not fair to ask you about it. 
The dog wardens, whom we all praised earlier, 
raise an issue with regard to your written 
statement to the committee on the matter of 
corroboration. The letter states: 

“As we are accountable to our employers and the public 
Dog Control Officers would not wish to be put in a position 
where we would be asked to issue a notice which may lead 
to the eventual destruction of an animal” 

and a criminal prosecution. You may want to take 
that into account. We will ensure that you receive 
a copy of the letter, and you can send a response 
to the committee if you wish, or you can simply 
take on board some of the issues that the dog 
wardens have raised. 

Patricia Ferguson: I will follow up Mr 
McLetchie’s question. I am sorry if I am labouring 
the point, but I want to be absolutely clear on the 
issue. My understanding from reading the bill and 
from what you have said today is that the dog is 
deemed to be out of control if 

“it is not being kept under control effectively and 
consistently”. 

In other words, one incident of the dog being out 
of control would not qualify to be dealt with under 
the bill as it stands. 

Christine Grahame: Do you want me to deal 
with the issue of consistency? 

Patricia Ferguson: Yes. 

Christine Grahame: It would depend on the 
circumstances. For instance, a dog would not be 
regarded as being consistently out of control if, 
when it was in the park for half an hour, it 
harassed someone and failed to come back 
despite the owner calling it. That would be one 
event, rather than a series of events. It would also 
depend on the period of time. If the event took 
place over two minutes, but the dog did the same 
thing on another occasion, a different definition of 
“consistently” would apply, because there would 
be separate events. However, it could also apply 
to one long event. 

Patricia Ferguson: That is helpful. I read 
“consistently” as suggesting that there might have 
to be a sustained period of misconduct by the dog 

and/or its owner. Are you saying that it could 
involve a one-off event? 

Christine Grahame: It could be a one-off event. 
The owner might endeavour several times to get 
the dog under control but fail, and the situation 
might get worse, with the person becoming more 
alarmed because of the failure of the owner to be 
able to control the dog. Such a situation would 
show that the dog was not being kept under 
control “effectively and consistently”. The dog 
might return to the owner and then dash back to 
the person again to worry them—that type of thing 
might be involved. 

John Wilson: I want to follow up on the issue of 
the bill being a preventive measure. You referred 
to dog fouling legislation and the smoking ban, 
which have been heavily supported by on-going 
publicity. Every public premises has had to display 
a no-smoking sign, and local authorities have had 
to put up signs on lamp posts or park gates where 
there has been dog fouling and to provide bins for 
dogs’ mess. I do not see anywhere the costs of 
on-going publicity relating to the bill. We are 
talking about a preventive measure. You gave the 
examples of people who are given a dog and 
people who buy a dog, and they should all be 
aware of the impact that the bill may have on 
them. 

Will you clarify exactly where funding for 
publicity about the bill will come from? How can 
there be on-going publicity, as opposed to publicity 
that says, “Here’s a bill on the control of dogs, 
which will apply for ever more”? How will we get 
the message over? There is publicity about dog 
fouling and the smoking ban all the time, and the 
messages, particularly about the smoking ban, are 
constantly reinforced. 

Christine Grahame: People do not even need 
to be told about the smoking ban in public places 
now, as that ban has, like the measures on dog 
fouling, come into public knowledge. 

John Wilson: Public premises must display 
signs that say that smoking cannot take place in 
them. That is the result of legislation that is in 
force. You compared the smoking ban and your 
bill. How will we provide on-going funding and 
publicity to ensure that the bill becomes well 
known to potential dog owners? 

Christine Grahame: I accept that the display of 
certain notices is mandatory, but people are now 
aware that they cannot sit in a pub or restaurant 
and light up a cigarette. Similarly, dog fouling 
notices do not need to be displayed, because dog 
fouling is an offence anyway. However, having 
such notices is handy. 

I do not have a budget for publicity, 
unfortunately, but the Scottish Government does. I 
expect that the SSPCA, the Scottish Government 
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and others might wish to make things plain to 
people, as they will all benefit from savings if the 
bill becomes law and preventive measures are 
taken. Of course, vets often display in their 
surgeries notices about animal welfare issues and 
owners’ responsibilities. That is another avenue. 

I do my own little bit. These days, I am 
perpetually busy trying to promote the bill, 
sometimes with a dog, although I do not intend to 
spend the rest of my life doing that. People are 
already becoming aware of the bill. I get lots of e-
mails from people asking when the proposals will 
be implemented. Obviously, the committee is 
making the bill well known through its 
proceedings, and I hope that the Government will 
publicise it if it becomes law. 

The Convener: I have a final wee question for 
the sake of clarity. Earlier, we spoke about private 
property. I think that you said that you would not 
want the legislation that covers private property to 
be weaker than that which covers commercial 
property and guard dogs. Will you make it clear 
that you do not expect people with dogs on private 
property to deal with the same tethering and other 
ownership requirements all the time? 

Christine Grahame: Of course I do not. 

The Convener: It is just that you made a 
comparison at least twice—you said that the 
legislation that covers private property should not 
be weaker than that which covers commercial 
property and guard dogs. 

Christine Grahame: In the specific 
circumstances in which somebody endeavours to 
use their dog like a guard dog on their private 
property—if they say, “I’ve got my dog running 
about my garden. Beware of the dog”—a lighter 
touch should be applied than is applied to 
commercial premises. Ordinary pets that are not 
being used for that purpose would not be tethered. 
My own dog was pretty useless at even barking at 
anyone coming up the path.  

12:00 

The Convener: When you go to some people’s 
houses, you see signs all over the place that say 
“dangerous dog”, “dog bites” and so on. They are 
almost saying that the dog is a guard dog, which 
would mean not only that a dog notice would be 
required but that that dog would need to be 
tethered or that someone would need to be there. 

Christine Grahame: It should be under control. 
If it was not under control, the person would be in 
breach of one of the tests in the bill.  

The Convener: Thank you very much for your 
attendance this morning and for the evidence that 
you have provided. We look forward to working 
with you as the bill progresses. 
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SUPPLEMENTARY SUBMISSION FROM NATIONAL DOG WARDEN 
ASSOCIATION 

 
1. Having seen Christine Grahame MSP’s letter (LGC/S3/09/31/02) to you 

concerning corroboration we would argue that the whole process of issuing a 
DCN may lead eventually to a criminal prosecution and as such would require 
corroboration from witnesses as to the original act requiring a DCN to be 
issued. As we are accountable to our employers and the public Dog Control 
Officers would not wish to be put in a position where we would be asked to 
issue a notice which may lead to the eventual destruction of an animal and 
possible litigation in cases where no corroboration of the actions prior to the 
breach of the notice is available. 
 

2. Had the honourable member taken the whole evidence submission into 
account she would also have gleaned from it that there are health and safety 
implications for officers where the owners of the dogs as well as the dogs 
themselves may be of an unstable or volatile disposition. 
 

3. We would ask that you convey these concerns to the members of the 
committee. 

  
Denis Hearsum 
Eric Ferguson 
National Dog Warden Association 
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ANNEXE C: OTHER WRITTEN EVIDENCE 

 
SUBMISSION FROM ADVOCATES FOR ANIMALS 

 
1. Advocates for Animals welcomes the Control of Dogs (Scotland) Bill and 

agrees with its stated intention of shifting the emphasis of measures to control 
dogs, where necessary, from a list of specific breeds to the behaviour, or 
“deeds”, of the individual. 
 

2. The legislation needs to protect the public from dogs owned by careless, 
negligent or criminal individuals, while at the same time providing a regime that 
acknowledges that the majority of owners do take responsibility for their dogs.   
While it is relatively easy to identify dogs and owners at either extreme of this 
spectrum, there may be difficulty in ensuring that the Bill deals fairly with the 
many dogs and people in the middle, who make an occasional mistake or who 
are perceived by others – possibly mistakenly – to have done so.   
 

3. Advocates for Animals agrees with the basic approach of the Bill which is to 
deal initially with problems caused by dogs and their owners by the imposition 
of control orders.  We see this as a constructive response and one which is 
flexible enough to deal with a variety of situations.  It is, however, essential that 
local authorities are motivated to “buy into” this regime and to use it 
imaginatively and effectively.  For example, one of the most potentially useful 
provisions of control orders would be a requirement for an owner and dog to 
attend training classes, but such a provision will be pointless if there is no class 
available in the area.  Local authorities can do a great deal to facilitate such 
provision and to educate the public about responsible pet ownership.   
 

4. In terms of the Bill as drafted, we have a number of concerns regarding detail.  
 

5. In particular, we would like to see specific grounds listed (such as provocation), 
which could be cited in any appeal against a control order.  In addition, while 
we generally welcome the extension of provisions from public to private 
premises, circumstances such as trespass or housebreaking should always be 
taken into consideration. 
 

6. We would also recommend removal of the words “or, irrespective of its 
behaviour, its size and power” from s.1(3)(b).  We feel that this provision 
undermines one of the primary purposes of the Bill, which is to focus on 
behaviour (or “deed”).  While it is important to avoid public alarm, it is wrong to 
penalise innocent dogs because their size or power has caused 
“apprehensiveness”.  We do not feel that the inclusion of “reasonable” before 
“apprehensiveness” is a sufficient safeguard, given that apprehensiveness is 
by nature a very subjective quality. 
 

7. We do not however interpret s.1(4)(c) in the same way as the Kennel Club and 
Dangerous Dogs Act Study Group (DDASG) who view this subsection as 
referring to apprehensiveness on the part of an animal.  Rather we assume 
that the apprehensiveness is on the part of an individual – i.e. a human – but it 
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might be valuable to clarify this.  Once again, we suggest that the various 
causes of apprehensiveness listed at s.1(4) must be the result of a dog’s actual 
behaviour, rather than breed characteristics such as size and power. 
 

8. With this proviso our views are broadly the same as those the Kennel Club and 
DDASG and we support the proposals for amendments raised by those 
organisations. 

 
 
Advocates for Animals 
Edinburgh 
 
4 November 2009 
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SUBMISSION FROM THE BRITISH VETERINARY ASSOCIATION 
 
1. I am writing to you in response to the call for evidence on the Control of Dogs 

(Scotland) Bill. Thank you for the opportunity to submit this evidence after the 
deadline to allow the British Veterinary Association’s policy committees to 
consider our response. 
 

2. As President of the Scottish Branch of the British Veterinary Association (BVA), 
I support the written evidence of the Dangerous Dogs Act Study Group 
(DDASG) and the amendments that they are seeking to the Bill, which I 
understand you have received. The BVA believes in the principle of ‘deed not 
breed’; the manner in which a dog behaves is largely a result of its inherited 
characteristics, but more importantly the rearing and training provided by an 
owner. We therefore welcome the legislation that is currently before the 
Parliament. 
 

3. I would like to reiterate that the reference to ‘size and power’ in section 1 (3) (b) 
should be removed, as it suggests that a dog may be defined as ‘out of control’ 
based on nothing more than its breed. This would mean that a Great Dane, for 
example, due to its size and power could give rise to apprehensiveness in an 
individual and consequently be deemed out of control even though it was not.  
 

4. Secondly, we have concerns regarding the ramifications of section 1 (4) (c). As 
it stands this could allow for a dog to be defined as ‘out of control’ if an 
individual becomes apprehensive regarding the safety of any other animal, 
such as wild mouse or other rodent. We therefore suggest amending ‘an 
animal other than the dog in question’ to ‘a protected animal’ as defined in the 
Animal Health and Welfare (Scotland) Act 2006. 
 

5. Overall, we support the Bill and believe that if the amendments recommended 
by DDASG and echoed here are made the resulting legislation could be used 
as a model for future legislation in Westminster to replace the largely 
discredited Dangerous Dogs Act 1991.  
 

6. I attach the BVA policy on dangerous dogs for your information and you may 
also wish to visit the BVA webpage on dangerous dogs: 
http://www.bva.co.uk/activity_and_advice/Dangerous_dogs.aspx  
 

7. I understand that the Committee is due to take oral evidence on the Bill and I 
hope an invitation will be extended to DDASG, which has done a huge amount 
of work in this area and draws upon a wide range of expertise. 

 
 
David Logue 
President, BVA Scottish Branch 
 
5 November 2009 
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SUBMISSION FROM COMMUNICATION WORKERS UNION 

1. I am writing to you on behalf of the Communication Workers Union to 
register our full support to the bill. The CWU has campaigned and lobbied 
for a change in the current Dangerous Dogs legislation through the CWU 
"Bite-Back" Campaign. 

 
2. CWU has the full support of the RSPCA and Dogs Trust amongst other 

organisations for our campaign. 
 
3. CWU has met the sponsor of the Bill and has lobbied all political parties in 

the Scottish Parliament and exchanged correspondence with the First 
Minister and Justice Minister on this subject. 

 
4. The CWU is calling on the Scottish Government to urgently push ahead 

with the introduction of new Dangerous Dogs Legislation following the 
currently unacceptable number of dog attacks of Postal Workers every year 
such as the recent attack on a Glasgow Postman who was savagely 
attacked by two Japanese Akita dogs in Swinton Crescent, 
Baillieston, during his delivery round in Glasgow. The Postman with 30 
years Royal Mail Service was walking up a garden path to deliver Mail 
when the two dogs escaped from the back garden through an insecure 
fenced area at the rear of the house and ferociously attacked him before he 
could reach the front door of the house. The Postman had lumps of flesh 
ripped from his body with several bites penetrating to the bone. He suffered 
injuries to his face, back and arms with the most serious injury to a wrist 
and hand requiring surgery at Glasgow's Royal Infirmary. Strathclyde Police 
were unable to prosecute under the current Dangerous Dogs Act because 
of the serious limitations of the Act which does not apply on private 
property. 

 
5. The existing Laws are ineffective and do not deal with the growing 

dangerous dogs problem.  
 
6. Postal workers in the UK suffer up to 6000 dog attacks every year, with 

many resulting in serious injuries. The 1991 Dangerous Dogs Act does not 
fully address the behaviour of irresponsible dog owners like in the above 
mentioned example case because dog attacks which occur on private 
property are not covered by the 1991 Act and that has got to change 
because owners in these cases have immunity from that law. 70% of 
attacks on Postal workers occur on private premises such as in front 
garden, on paths and driveways and some of the most serious dog attacks 
of recent years have happened on private land. There are a significant 
number of aggressive dogs and irresponsible owners who need to be dealt 
with. Importantly, the new Bill puts the onus on the owners, not the dogs, to 
ensure that attacks like the above mentioned example case one in 
Baillieston do not happen. The lack of protection against attacks on private 
property where a dog is permitted to be is a "gaping hole" in the Dangerous 
Dogs Act. The current legislation is not working and statistics show that the 
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number of people treated in hospital for dog bites has doubled since the 
Dangerous Dogs Act was introduced. We want to see owners of aggressive 
dogs being held to account when they fail to control their dogs and we want 
more realistic penalties handed down by the courts when prosecutions take 
place. 

 
7. We are keen to see the Control of Dogs (Scotland) Bill introduced as 

it introduces a number of important major changes to current legislation 
relating to dangerous dogs. It extends the liability of a person where a dog 
is dangerously out of control under the Dangerous Dogs Act 1991 to all 
places, not only public places. The Bill seeks to close the current legal loop 
hole by extending the provisions of the 1991 Act to make it an offence to 
allow a dog to be dangerously out of control anywhere in Scotland. The Bill 
will also enable local authorities to impose measures on the dog owner, or 
the person in charge, of a dog where that person has failed to keep the dog 
under control.  

 
8. In summary we support the bill because:- 
 

• The existing Dangerous Dogs legislation is piecemeal and is focused 
primarily on particular breeds of dogs whereas the important thing is "the 
deed - not the breed" as attacks on Postal Workers come from many 
different breeds. The dog’s temperament and behaviour is the important 
thing rather than breed. The Bill seeks to amend the Dangerous Dogs 
Act 1991 and in addition, seeks to repeal both the Dogs Act 1871 and 
the Dangerous Dogs Act 1989 in so far as they apply to Scotland. It 
restates the provisions of these Acts into one piece of legislation, with 
some significant additions to address irresponsible dog ownership.  

 
• The 1991 Dangerous Dogs Act outlaws specific breeds of dog, but does 

not fully address the behaviour of irresponsible, careless, negligent and 
criminal dog owners which, in most cases, is a major contributory factor 
leading to a dog behaving dangerously and attacking Postal and other 
workers. The Bill seeks to address that issue. 

 
• Dog attacks which occur on private property where the dog is permitted 

to be, such as a private dwelling, are not covered by the 1991 
Dangerous Dogs Act and some of the most serious dog attacks of 
recent years have happened on private premises.  70% of attacks on 
Postal workers occur on private premises such as in front garden, on 
paths and driveways. Instead of applying only to attacks that take place 
in public, the Bill would also make attacks on private property a criminal 
offence which we strongly support. A dog owner must take responsibility 
for the actions of their dog at all times and in all places. This change to 
the 1991 Act will help reduce the number of attacks and be effective in 
encouraging dog owners to take responsibility for their dogs.  

 
• The existing Dangerous Dogs legislation is all reactive. The Bill will 

fundamentally change that by the introduction of ‘control orders’ which 
would apply to all types of dog that have acted dangerously without 
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provocation, before an attack takes place. Introducing streamlined 
‘control orders’, would bring into being proactive, preventative measures 
which for example could order irresponsible dog owners to keep their 
dogs subject to certain conditions including for example; the Owner and 
Dog to undergo compulsory training, the dog having to be kept on a lead 
at all times, the dog only allowed out in public under the control of the 
owner and no one else, the dog being restricted to a certain area or an 
certain address, the dog having to be kept muzzled at all times when 
outside etc. Failure to comply could lead to a dog being seized and a 
dog ownership disqualification order being imposed on the irresponsible 
dog owner along with other criminal penalties.   

 
• The new bill therefore offers far better protection for our Postal workers 

and other workers (e.g., Gas, Water and Electricity workers and meter 
readers, Refuge collection workers, home helps, meals on wheels, 
district nurses, Council workers and so on). The public would also be 
better protected and thus the welfare of dogs.  

 
• The bill introduces compulsory microchipping of dogs that had 

transgressed and whose owners had been issued with a control order.  
 

9. We very much welcome the Bill because it’s a step in the right direction to 
making dangerous dogs legislation more effective in dealing with the Dogs 
and irresponsible, careless, negligent and criminal dog owners.  I trust 
therefore we can rely on your support and that of the Scottish Government 
to support the Bill introduced by Christine Grahame MSP. 

 
 
Dave Joyce 
Communication Workers Union National Health, Safety & Environment Officer  
9 November 2009 
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SUBMISSION FROM THE DANGEROUS DOGS ACT STUDY GROUP 
 
1. The Dangerous Dogs Act Study Group (DDASG), a wide-ranging group 

representing animal welfare, local authorities, police and veterinary 
professional organisations, has been considering the issue of dangerous dogs 
legislation for many years.  We believe that any new legislation needs to better 
protect the public against dogs dangerously out of control without 
compromising any individual dog’s welfare.   
 

2. The DDASG believes in the principle of ‘deed not breed’ and opposes breed 
specific legislation on the grounds that a dog’s behaviour is influenced more by 
its environment, the training it receives and the responsibility of its owner, than 
its  by genetics (i.e. its breed or type).   
 

3. We believe that the Dangerous Dogs Act should be significantly amended, if 
not repealed and replaced with alternative legislation.  It is for this reason that 
we very much welcome the introduction of Christine Graham MSPs Control of 
Dogs (Scotland) Bill.  DDASG has been extensively consulted during every 
stage of the Control of Dogs Bill and as many of our proposals have been 
adopted, we are generally happy with the content of the Bill.    
 

4. We very much welcome the control orders that have been proposed in the 
Control of Dogs (Scotland) Bill, these orders mirror similar control orders in our 
‘wish list’ for future revised dangerous dogs legislation. The control orders 
should apply to all types of dog that have acted dangerously without 
provocation and should work to prevent serious incidents of aggression 
occurring by allowing preventative action. The DDASG believes that control 
orders should be used where the dog has, for instance, shown unprovoked 
aggression, caused an injury to another animal, caused harm, or caused a 
person to reasonably believe it will cause harm.  
 

5. Further we believe any person should be able to make a complaint to the Court 
(to reduce costs to the public purse) and that the introduction of a system of 
control orders should repeal the 1871 Dogs Act. In addition, we  welcome the 
defences that the Bill proposes as well as the extension of the legislation to 
include private property. 
 

6. However, given the DDASG’s emphasis on ‘deed not breed’ the group remains 
disappointed that the proposed Bill will no longer amend or repeal Section 1 of 
the DDA, especially given that the draft consultation issued by Alex Neil itself 
stated that “a dog’s breed is only one factor which may affect its behaviour…it 
is widely accepted that the way a dog is trained and treated is far more 
important in determining its behaviour than its breed”.  It is for this reason that 
we believe that under section1, 3 (b), should remove any reference to ‘size and 
power’.  
 

7. The DDASG understands that it would not be practical in the current political 
climate to remove the list of banned breeds from Section 1 of the DDA, 
however we do believe that the amnesty in Liverpool following the tragic death 
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of Ellie Lawrenson proved even further the need to re-open the Index of 
Exempted Dogs (IED) to owner led applications.  
 

8. However, in reality, many pit bull type dogs are still alive and living with 
responsible dog owners. Many people are unaware that they may own a pit bull 
type dog given that puppies may have been sold to them on the pretence that 
they were another breed and the difficulties in identification. The reason the 
current Act is not properly enforced is because there are too many pit bull type 
dogs for police to cope with – understandably they do not have the man power 
or the resources to seize and kennel all of the pit bull type dogs that are kept 
as family pets and owned by responsible dog owners, especially given the 
likelihood that such dogs would be returned to their owners following a 
magistrate’s ruling that they are placed on the IED.  
 

9. If the IED were reopened to owner led applications, this would allow 
responsible owners of illegal dogs to register their dogs (provided their dogs 
were deemed safe, and met the registration requirements), and for the police to 
focus their activities on non registered pit bull terrier type dogs e.g. those that 
are likely to be owned by irresponsible dog owners. Although the list of illegal 
dogs would remain, a Bill to this effect would be non breed specific to the 
extent that it would recognise that pit bull type dogs are not inherently 
dangerous and can be owned responsibly. 
 

10. The police expend significant resources on enforcement of the DDA, and much 
of that goes on the seizure of dogs where the only offence is that they are 'of 
the type'.  Allowing such dogs to be voluntarily registered on the IED would 
allow those resources to be used more effectively elsewhere, and preferably to 
concentrate on those dogs showing unprovoked aggression. 
 

11. Therefore, while we welcome the proposals contained in the Bill, we do not 
believe that they go far enough to make significant changes to current 
legislation or in recognising that it is the actions of dog owners and a dog’s 
training that have more of an impact on a dog’s behaviour than its breed.   
 

12. Our full list of suggested amends to the Bill are attached below and we would 
be happy to provide any additional information if required.   
 

 
 
Laura Vallance  
Public Affairs Manager  
The Kennel Club  
(Signed on behalf of DDASG member organisations) 
 
 
DDASG includes representation from: Battersea Dogs & Cats Home, Blue Cross, 
British Veterinary Association, Dogs Trust, the Kennel Club, Royal College of 
Veterinary Surgeons, Wandsworth Borough Council and Wood Green Animal 
Shelters. 
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AMENDS TO CONTROL OF DOGS (SCOTLAND) BILL 

 
 

1. S1 (3)(b):  remove ‘size and power’. 
 
2. S2 (1)(b):  transponder needs to be defined as compliant with ISO 

Standard 11784/11785. 
 

3. There is no clause in the Bill about civil action for dogs that have been 
attacked. 

 
4. There is no clause in the Bill about right of entry to follow up a Control 

Order for LA officer. 
 

5. DDASG would welcome insertion of exclusion clauses which would 
significantly improve the Bill by clearly allowing reasonable behaviour by 
a dog. i.e. 

• Provocation 

• Self-defence 

• Service dog (although I think this should be only while on duty) 

• Attack on a trespasser 
 

6. Section 1 (4)(c) seems to risk a dog making a small rodent 
“apprehensive” an offence.   This could theoretically lead to the seizure 
of any dog which attacked a rat or rabbit for example. Surely this needs 
“animal” to be defined as either a pet or a protected species or for the 
offence to be in some way sanctioned by the owner.   

 
7. The provision of training for the dog in a couple of places (e.g. 2(6)(e)) 

but this should include training for the dog and/or owner and/or proper 
person. 
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SUBMISSION FROM SUSAN EDWARDS 
 
Dangerous Dogs Act 
1. Thank you very much for your letter regarding the above and for enclosing the 

Policy Memorandum for the Control of Dogs (Scotland) Bill. I found this very 
interesting and, to a degree, reassuring. It was good to see the question of 
responsibility shifting from the dogs to the owners/handlers and the intentions 
of the Bill seem to me sound and clear. 

 
2. As always, however, the test will be in the implementation of this Bill if it 

becomes an Act. I have two responses to this and I will trouble you with them if 
only to be a ‘voice’ that lets you know what one of your constituents thinks. 

 
3. The first relates to the implementation of the dog control notices. I think this is 

an excellent idea but I wonder if it will be possible to adhere to its principles in 
practice. Do dog wardens and environmental health officers have the expertise 
to assess whether a dog is indeed under control — and that this is a function of 
the relationship between dog and handler and not of fear? This has not been 
their concern up till now. What training do they have in this? I can envisage 
local authorities, with many calls on the budget, nominating someone who does 
not have the training and experience or who may know only about rounding up 
or controlling dogs in the community and not about their proper handling and 
welfare. 

 
4. Further to this, what exactly are the measures that the notices will impose? I 

think these must be limited. As mentioned, there is micro-chipping and 
muzzling and training. I guess there is also castration. Will there be any way of 
ensuring that the training is of a good standard? What about the environment in 
which the dog is kept? Bodies like the SSPCA check on where rehomed dogs 
are going to live. It would seem to me a basic check to make. If a large and 
powerful dog is kept in a small flat with no garden and no nearby park for 
exercise and if it does not get enough exercise; if it is left alone for long 
periods, bored out of its skull; if it is kept outside and allowed in periodically 
with a young family so that it has conflicting roles; if it is in an environment 
where animals are regarded as objects; and if there is no understanding of 
dogs’ needs and instincts, then there are going to be problems and simply 
imposing a period of training is not going to solve them. 

 
5. Which brings me to a further concern. If people are disqualified from owning a 

dog and can apply to have this lifted, how is this decision taken? What proof 
does the would-be owner have to give? What likelihood is there of there being 
a change in the person’s attitude to owning animals? We are talking about 
something fundamental here — either people see animals as living creatures to 
be valued and respected or they see them as objects to be used? How can you 
tell that they have made such a change? People will say anything. 

 
6. That is my initial response to the implementation of the Bill. My second is much 

more difficult for you to do anything about but it arises from what I have already 
said. We are talking about cultural issues here. We are talking about the dark 
side of the vestiges of a patriarchal society. We are still plagued by male 
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macho values where might is right, where it is all about power and some sort of 
status and the coinage is violence. We desperately need a shift from the 
mindless domination which leads to domestic abuse, gang warfare, dog-
fighting, badger-baiting, drunkenness and all the pathetic, destructive 
fragments of what used to be useful masculine attributes. I can hardly ask you 
to legislate for that but so much of our legislation, like this Bill, seems to be 
about dealing with the symptoms, shutting, locking, bolting and boarding up the 
stable doors after the stallions have raced out. I can ask you to look all the time 
for ways to channel masculine energy into healthier courses; to try to move 
from the old  images of fighting about everything to some way of being where it 
is irrelevant and childish to need symbols of violence, ugly behaviour and 
contempt for everyone. 

 
7. Perhaps you can pass it to those who are engaged in the scrutiny and 

implementation of this Bill so that my suggestions may be considered. 
 
Susan Edwards 
(Forwarded by Mike Pringle MSP) 
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SUBMISSION FROM THE GUIDE DOGS FOR THE BLIND ASSOCIATION 
 
Background to Guide Dogs Interest 
1. The Guide Dogs for the Blind Association (Guide Dogs) is the largest breeder 

and trainer of assistance dogs in the world, caring for approximately 4,700 
qualified guide dogs, 1200 trainee guide dogs, and 1500 puppies at any one 
time.  There are approximately 570 qualified guide dogs working with their 
owners across Scotland.  In addition there are on average 120 trainee guide 
dogs, and nearly 300 puppies.  
 

2. A guide dog offers a means of achieving independent mobility for blind and 
partially sighted people.  With this also comes the responsibility of being the 
owner of a working dog. We are very proud of all guide dog owners who are 
excellent ambassadors not only for Guide Dogs but as responsible dog owners 
who also have an understanding of dog behaviour.  
 

3. It costs nearly £50,000 to breed, train, and maintain one guide dog throughout 
its life. On the retirement of their guide dog, approximately every 7 or 8 years, a 
guide dog owner needs a replacement dog. It is feasible that a guide dog 
owner in their twenties may have 7 dogs during their lifetime. This figure is 
based on the assumption that the dogs work to the natural end of their working 
life, and are not retired prematurely due to either health, or acquired 
behavioural problems.  
 

4. We have an interest in the application of the Dangerous Dogs Act as it was 
introduced in 1991 and amended in 1997 by the Dangerous Dogs 
(Amendment) Act. We are also aware of the Dogs Act 1871 in relation to civil 
complaints which we note is to be repealed by the new legislation. However, 
we are only too well aware of the limitations of the current legislation in this 
area. It is for those reasons that Guide Dogs welcomes the proposal to bring 
about more robust and practical legislation that addresses out of control dogs 
by means of control notices as well as focusing on the behaviour of dog 
owners and improving their skills.  

 
Dog attacks on guide dogs and implications 
5. The relationship which a guide dog owner establishes with their guide dog, 

over a period of months and years, is based on mutual trust and respect.  Dogs 
that are trained as guide dogs are bred and selected because of their particular 
qualities, one of them being not to display aggression. Guide dogs are 
therefore far more likely to be the victim of a dog attack than the perpetrator. 

 

• Across the UK there are on average three dog on guide dog attacks 
per month.  

• Just over half of these attacks result in injury to guide dogs, with over 
40% of those requiring veterinary attention.  

• 20% of these dog on guide dog attacks result in guide dog owners 
also sustaining injuries 

• Following an attack on their dog, 50% of guide dog owners report 
that their physical and emotional well-being is affected.  
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• Fewer than 20% of attacks are reported to the police. Perception 
being that within current legislation there is little guide dog owners 
can do.  

• Only 5% of attacks on guide dogs results in charges or prosecutions.  
 
Source: The incidence and effect of dog attacks on guide dog stock. Guide Dogs, 
2009 
 
6. An attack can result in the guide dog losing its confidence when in close 

proximity to other dogs and in some cases having to be retired prematurely 
because it is no longer able to continue in its role as a guide for a blind or 
partially sighted person.   
 

7. In the event of a dog attack on a guide dog, the relationship between owner 
and dog can at times be seriously impaired, as the guide dog will look towards 
its owner - the pack leader -for protection in this situation. When the owner is 
unable to provide this level of protection, the dog may react, in future similar 
situations by becoming fearful resulting in the guide dog trying to avoid 
possible confrontation by fleeing the area. This will most certainly compromise 
the guide dog owner’s safety as the dog’s focus will be on escaping the scene, 
rather than the safety of the owner. The likely consequences of such a reaction 
would be for the guide dog to be removed from the owner whilst it receives 
additional remedial training, to try to overcome the problems caused by the dog 
attack.  
 

8. The impact on a guide dog owner who has had their dog attacked can also 
have serious implications. They will probably lose their means to independent 
mobility if the dog has to undergo retraining, has to convalesce after receiving 
veterinary treatment, or worse still has to be retired as a guide dog.  
 

9. Due to their sight loss, guide dog owners are likely to feel vulnerable 
themselves from attack, particularly as many attacks on guide dogs occur 
whilst they are working in harness, guiding their owner.  

 

• 71% of dog on guide dog attacks occur whilst they are working in 
harness guiding their owner 

 
Source: The incidence and effect of dog attacks on guide dog stock. Guide Dogs, 
2009 
 
Control of Dogs (Scotland) Bill 
10. Some specific comments on the Bill (as introduced) are: 
 
Appeal against dog control notice 
11. “(2) On any such appeal, the sheriff may on the application of P suspend the 

effect of the dog control notice, or of any term of that notice, pending a decision 
in the appeal.” 
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12. We note that there is a right of appeal, however, to ensure the dog’s welfare 
and the public’s safety, we would expect that sheriffs are provided with clear 
guidance as to the situations where it is appropriate not to suspend a dog 
control notice until an appeal hearing has taken place. Would there be a stated 
requirement on sheriffs to seek advice from authorised officers prior to a 
decision being made where circumstances make this advisable? 

 
Compensation 
13. The initial consultation document for the proposed Bill referred to 

compensation entitlements within the dog control measures.  
 

14. “That the owner pay up to £5000 in compensation for personal injury, loss or 
damage arising from actually caused harm in a minor incident.  

 
15. In the most serious cases, a fine of up to £5000 and/or up to 6 months 

imprisonment, or an unlimited fine and/or up to 2 years imprisonment .”  
 

16. We note that none of these measures appears within the Bill as introduced, 
presumably since this Bill will introduce criminal legislation victims will be able 
to pursue compensation awards via the Criminal Injuries Compensation 
Authority. Is that correct? If so, will this cover veterinary costs and/or costs to 
the guide dog owner in organising alternative transport arrangements such as 
taxis? Will there be guidance issued on this subject? 
 

17. We would be concerned if there is not provision of compensation. 
 
Section 4: Duty of local authority to monitor effectiveness of and to enforce 
dog control notices 
18. This activity is crucial to the effectiveness of the legislation. If dog owners who 

have control notices issued on their dog are not adhering to the conditions, 
then they are not addressing their own behaviour and improving their skills as 
owners. Whilst it might be easier to monitor and keep records of physical 
restrictions, for example, a dog being kept muzzled, it may not be as easy to 
monitor the effectiveness that dog training classes are having, particularly 
outside that controlled setting.  Will there be supporting information and 
guidelines issued to local authorities that will help them comply with this duty?  

 
Schedule 2: Repeals 
19. We note that the Dogs Act 1871 is to be repealed by the new legislation. While 

we acknowledge that the remit of the 1871 Act was narrow, in that a single dog 
attack would not be sufficient to found a case, the 1871 Act did at least provide 
a mechanism for an individual to bring a civil claim. 
 

20. Notwithstanding this, we are hopeful that the Control of Dogs (Scotland) Bill will 
provide a clear structure of preventative measures that will in time reduce the 
number of uncontrolled dogs at large and increase public safety. However, it is 
not enough simply to introduce new legislation, it is also vital that it is 
implemented effectively and consistently across the country and that it is fully 
understood by all stakeholders.  
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21. We believe that there is no similar Bill proposed elsewhere within the UK, 
therefore, knowledge and lessons cannot be sought from the other 
jurisdictions. We are very keen therefore that robust supporting guidance and 
guidelines are drawn up and disseminated to relevant organisations and 
agencies, such as within the justice sector, criminal awards, and local 
authorities. In addition consideration should be given, once the legislation is 
introduced, for there to be a working group convened with a responsibility to 
review and monitor effectiveness and to help with the sharing of good practice 
across the country. Guide Dogs would welcome the opportunity to be involved 
in such a working group.   
 

22. We hope that our comments will help move this Bill forward and contribute to 
the discussion and debate of the committee.    

 
 
Jane Horsburgh 
Public Policy Manager 
 
4 November 2009 
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SUBMISSION FROM THE KENNEL CLUB 
 

1. The Kennel Club is the governing body for dogs in the UK whose main 
objective is to promote in every way, the general improvement of dogs and to 
encourage responsible dog ownership. 
 

2. The Kennel Club provides the Secretariat for the Dangerous Dogs Act Study 
Group (DDASG), a wide-ranging group representing animal welfare, local 
authorities, and veterinary professional organisations, which has been 
considering the issue and believes that any legislation needs to focus on the 
actions of irresponsible owners. We believe that any new legislation needs to 
better protect the public against dogs dangerously out of control without 
compromising any individual dog’s welfare.  The Kennel Club has also 
submitted evidence to the committee on behalf of DDASG.  
 

3. The Kennel Club agrees that the Dangerous Dogs Act should be repealed and 
replaced with alternative legislation. We believe in the principle of ‘deed not 
breed’ and oppose breed specific legislation on the grounds that a dog’s 
behaviour is influenced more by its environment, the training it receives and the 
behaviour of its owner, than it is by genetics (i.e. its breed or type).   
 

4. We very much welcome the control orders that have been proposed in the 
Control of Dogs (Scotland) Bill. Further, to impose control orders for low level 
offences, we believe any person should be able to make a complaint to the 
Court to reduce costs to the public purse. We also welcome the defences that 
the Bill proposes as well as the extension of the legislation to private property. 
 

5. The Kennel Club offers two education programmes; one for dog owning adults 
and one aimed at children. The Good Citizen Dog Scheme (GCDS) covers 
both the theory and practical dog training skills, which are important in 
everyday life situations and the purpose of the Safe and Sound Scheme is to 
promote the safe interaction between children and dogs, and teaches children 
how to behave around dogs to stay safe.   
 

6. The GCDS is the largest dog training programme in the UK that has helped to 
educate over 250,000 dog owners. It has a network of over 1,900 training 
classes, to cover the whole of the UK. These training clubs include Listed 
Status organisations which include veterinary practices, welfare centres and 
registered charities, further education centres, local authorities and individual 
dog training instructors.  Therefore, to ensure that a consistent standard of 
training is adhered to, we believe that the GCDS should be specifically referred 
to as the preferred method of training within the Bill.  Please see attached note 
which outlines how the GCDS could fit with legislative proposals.  
 

7. However, despite some very positive parts of the Bill, we have concerns that 
ultimately the current proposals fail to reflect intentions which are broadly 
outlined throughout the consultation document.  For example, the desire to shift 
the emphasis of legislation from ‘breed’ to ‘deed’, or to address the downfalls of 
the current legislation e.g. that the current legislation focuses on the dog and 
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takes no account of the owner or the dog’s training, that it is difficult to enforce 
and that it is a huge drain on police resources.   
 

8. It is also important to note, that while we share the objective to better protect 
the public against dangerous dogs, it is also an objective of ours to do this 
without compromising the welfare of dogs. Currently, because the legislation is 
breed specific (outlawing pit bull terrier type dogs) and there are so few 
identification experts, the welfare of dogs seized on the basis of their physical 
appearance alone is being severely compromised. This is because they are 
taken from their homes and kept in police kennels for long periods of time, in 
one particular, but by no means unique, case for seven years. During this time, 
because dogs are legally classified as ‘dangerous’, and because police 
kennels are not licensed, they do not have to maintain good welfare standards, 
or socialise the dogs. As a result some dogs who enter police kennels simply 
based on their appearance suffer a change of character after a period of time 
(especially if seized as puppies), or develop illnesses, some fatal.  
 

9. Given the Kennel Club’s emphasis on ‘deed not breed’ we remain disappointed 
that the proposed Bill will no longer amend or repeal Section 1 of the DDA, 
especially given that the draft consultation issued by Alex Neil itself stated that 
“a dog’s breed is only one factor which may affect its behaviour…it is widely 
accepted that the way a dog is trained and treated is far more important in 
determining its behaviour than its breed”.  It is for this reason that we believe 
that under section1, 3 (b), should remove any reference to ‘size and power’.  
 

10. Whilst the Kennel Club understands that it may not be practical in the current 
political climate to remove the list of banned breeds from Section 1 of the DDA, 
we do believe that the amnesty in Liverpool following the tragic death of Ellie 
Lawrenson proved even further the need to re-open the Index of Exempted 
Dogs (IED) to owner led applications.  
 

11. In reality, many pit bull type dogs are still alive and living with responsible 
owners. Many people are unaware that they may own a pit bull type dog given 
that puppies may have been sold to them on the pretence that they were 
another breed and the difficulties in identification. The reason the current Act is 
not properly enforced is because there are too many pit bull type dogs for 
police to cope with – understandably they do not have the man power or the 
resources to seize and kennel all of the pit bull type dogs that are kept as 
family pets and owned by responsible owners, especially given the likelihood 
that such dogs would be returned to their owners following a magistrate’s ruling 
that they are placed on the IED.  
 

12. If the IED were reopened to owner led applications, this would allow 
responsible owners of illegal dogs to register their dogs (provided their dogs 
were deemed safe, and met the registration requirements), and for the police to 
focus their activities on non registered pit bull terrier type dogs e.g. those that 
are likely to be owned by irresponsible owners. Although the list of illegal dogs 
would remain, a Bill to this effect would be non breed specific to the extent that 
it would recognise that pit bull type dogs are not inherently dangerous and can 
be owned responsibly. 
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13. The police expend significant resources on enforcement of the DDA, and much 
of that goes on the seizure of dogs where the only offence is that they are 'of 
the type'.  Allowing such dogs to be voluntarily registered on the IED would 
allow those resources to be used more effectively elsewhere, and preferably to 
concentrate on those dogs showing unprovoked aggression. 
 

14. Therefore, while we welcome the proposals contained in the Bill, we do not 
believe that they go far enough to make significant changes to current 
legislation or in recognising that it is the actions of dog owners and a dog’s 
training that have more of an impact on a dog’s behaviour than its breed.   
 

15. Our full list of suggested amends to the Bill and information about the GCDS 
are attached below - we would be happy to provide any additional information if 
required.   

 
 
 
Caroline Kisko 
Kennel Club Secretary  
 
3 November 2009  
 
 

 
AMENDS TO CONTROL OF DOGS (SCOTLAND) BILL 

 
 

1. S1 (3)(b):  remove ‘size and power’. 
 
2. S2 (1)(b):  transponder needs to be defined as compliant with ISO 

Standard 11784/11785. 
 

3. There is no clause in the Bill about civil action for dogs that have been 
attacked. 

 
4. There is no clause in the Bill about right of entry to follow up a Control 

Order for LA officer. 
 

5. The Kennel Club would welcome insertion of exclusion clauses which 
would significantly improve the Bill by clearly allowing reasonable 
behaviour by a dog. i.e. 

• Provocation 

• Self-defence 

• Service dog (although I think this should be only while on duty) 

• Attack on a trespasser 
 

6. Section 1 (4)(c) seems to risk a dog making a small rodent 
“apprehensive” an offence.   This could theoretically lead to the seizure 
of any dog which attacked a rat or rabbit for example. Surely this needs 
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“animal” to be defined as either a pet or a protected species or for the 
offence to be in some way sanctioned by the owner.   

 
7. The provision of training for the dog in a couple of places (e.g. 2(6)(e)) 

but this should include training for the dog and/or owner and/or proper 
person. 

 
 

Good Citizen Dog Scheme 
 

1. Introduction: 
 
The Good Citizen Dog Scheme (GCDS) was launched in 1992 to assist owners in 
training their dogs to be obedient in everyday situations.  
 
2. GCDS Network: 
 
The GCDS is the largest dog training programme in the UK that has helped to 
educate over 250,000 dog owners. It has a network of 1,900 training classes, to 
cover the whole of the UK. These training clubs include Listed Status 
organisations who include veterinary practices; welfare centres and 
registered charities; further education centres; local authorities; and 
individual dog training instructors.  
 
3. GCDS Cost: 
 

• To the Listed Status Organisations (LSOs)- Most of the cost of running the 
GCDS is absorbed by the Kennel Club. The Kennel Club provides all 
participating clubs with course material, advice, guidelines, publicity, 
marketing, rosettes and certificates, free of charge. LSOs pay an initial 
enrolment and annual renewal of £25. This fee is not charged to local council 
run dog training classes.  

• To the dog owner – Each club normally charges £2 to £5 per class, 
depending on location and how much time per week they partake. Most dog 
owners normally need to attend between 8 to 10 classes (1 per week) to 
achieve an award.  

 
4. GCDS Awards: 
 

• Bronze – The bronze award aims to produce a dog that will walk and behave 
in a controlled manner. It is a basic standard that all dogs can achieve with 
correct handling. The award covers: cleanliness and identification 
requirements; collar and lead requirements; walking on a lead under control; 
control at a door/gate; a controlled walk amongst people and dogs; the ‘stay’ 
command; grooming and responsibility, and care.  

• Silver – The silver award aims to build on the skills learned in the bronze 
award while increasing the level of difficulty of practical dog training skills. The 
award covers: playing with the dog; road walking; rejoining the handler; staying 
in one place for 1-2 minutes; vehicle control; coming away from distractions; 
controlled greetings; food manners; and a physical examination of the dog. 
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• Gold – The gold award develops more advanced training skills of the dog and 
handler. It covers: the dog staying down in one place; sending the dog to bed; 
relaxed isolation; and food manners.  

 
5. How the GCDS fits with legislative proposals 
 
Under the proposed ‘control order’ system, whereby any person could make a 
complaint to the Court about ‘low level incidents’, where the dog had, for instance, 
shown aggression, caused an injury to another animal, caused harm, or caused a 
person to reasonably believe it will cause harm such incidents would be dealt with 
through a staged approach of control orders. One such control order could be for 
the dog owner to attend dog training classes.  
 
This requirement could even be made compulsory for anybody who is issued with 
another type of control order, or could be offset against a high fine or a criminal 
record (e.g. like speeding offences whereby a driver can accrue points, pay a fine, 
or attend a speed awareness course). 
 
The benefits of using GCDS dog training classes as a framework for this are:  

• GCDS courses are accessible to all as classes take place across the UK and 
are of very little expense to dog owners; 

• GCDS is a positive scheme which means that if a dog owner was issued with a 
control order to achieve a certain standard with their dog, they should benefit 
from this rather than feel ‘punished’; on attending the classes they would get to 
know other dog owners and their bond with their dog would improve. 

• There is a precedent for the GCDS awards to be used in this way already – 
South Lanarkshire Council have made GCDS bronze testing compulsory for 
anybody who fails to pick up after their dog;  

• Depending on the severity of the offence, the level of training a dog owner 
would have to undertake could be decided by a Court and streamlined to 
bronze, silver or gold. The LSO could be instructed to train two awards 
together if necessary;  

• The test is taken under difficult circumstances for the dogs - dogs are tested in 
the surroundings of people and other dogs. To gain the silver award the dog 
has to be handled by a stranger; 

• The testing is safe – at the bronze level training takes place in an enclosed 
environment so dogs are not at risk. When they reach the silver level they 
can be unenclosed;  

• The test is fair – external examiners as well as GCDS instructors check that the 
dogs are up to the standard they are being awarded. Independent adjudicators 
ensure testing is conducted fairly; 

• All GCDS clubs keep records of attendance which could be useful to the 
courts if a dog owner failed to attend the classes. 

• For further information, visit www.gcds.org.uk  
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SUBMISSION FROM SCOTTISH COUNTRYSIDE ALLIANCE 
 
1. I realise that this email is possibly a bit late to be considered as evidence to 

your committees consideration of the Control of Dogs Bill. I apologise for this 
lateness. 
 

2. Hopefully our views will still be able to be presented to the committee in some 
way, particularly as the evidence / SCA views are basically similar to those put 
forward by others in response to your call for evidence. 
 

3. The Scottish Countryside Alliance (SCA) is particularly concerned with the 
implications of this Bill for the owners of working dogs. 
 

4. We would wish to support point 4 in the evidence submitted by the British 
Veterinary Association. Like the BVA we believe that a dog should not be 
defined as out of control if it causes an individual to become apprehensive 
regarding the safety of any other animal, eg a wild mouse or rat. We would be 
concerned that this was not only subjective (ie who judges apprehensiveness) 
but also it would prohibit legal and established pest control practices. Like the 
BVA, the SCA would suggest that the wording be amended from 'an animal 
other than the dog in question’ to ‘a protected animal’ as defined in the Animal 
Health and Welfare (Scotland) Act 2006.  
 

5. Please do come back to me should you wish to discuss this further or require 
further clarification. 

  
  
  
Ross Montague 
Director 
Scottish Countryside Alliance 
 
1 December 2009 
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ANNEXE D: SUBMISSIONS TO THE FINANCE COMMITTEE 

CORRESPONDENCE FROM FINANCE COMMITTEE CONVENER 
 

CONTROL OF DOGS (SCOTLAND) BILL 
 
The Finance Committee considered its approach to the Financial Memorandum of 
the above bill on 1 September 2009 and agreed to adopt level 1 scrutiny.  
 
This level of scrutiny is applied where there appears to be minimal additional costs 
as a result of the legislation.  Applying this level of scrutiny means that the 
Committee will not take oral evidence, nor will it produce a report.  It will, however, 
seek written comments from relevant organisations through its agreed 
questionnaire, and then pass these comments to your committee. Submissions 
were received from— 
 

• Comhairle nan Eilean Siar; 

• East Lothian Council; 

• Falkirk Council; 

• Moray Council. 

• Scottish Borders Council 

• The Scottish Government; 

• Shetland Islands Council; 

• West Lothian Council; and 

• ACPOS. 
 
I understand that your committee is taking evidence from the Member in Charge of 
the Bill at its meeting on 24 November.  The submissions received by the Finance 
Committee are attached to this letter, to help inform that evidence session.  I 
would particularly draw your committee’s attention to comments made by local 
authorities on some elements of the Financial Memorandum. 
 
 
Andrew Welsh MSP 
Convener to the Finance Committee 
13 November 2009 
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SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 
 
We did not comment on the original bill, however I am informed that the bill as it 
currently stands is significantly different from the original bill in 2008 and the 
potential implications for local authorities appear more onerous.  
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A. 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
The financial implications have not been accurately reflected.  
 
Paragraphs 88-92 attempts to draw a parallel with the costs of enforcing the dog 
fouling legislation.  Dog fouling enforcement is an occasional activity; this bill 
places a duty on local authorities to act and monitor compliance which is a 
significantly more time consuming, and therefore costly, activity.  The people who 
deal with dog fouling enforcement here are not dog wardens, but Community 
Environment Officers, who have training in serving fixed penalty notices (FPNs) 
but are not required to deal with or handle dogs. 
 
Paragraph 93 indicates that training costs are already incurred – this does not take 
in to account training to deal with dangerous dogs or their owners.  Such training 
would not be available locally and would necessitate mainland trips for suitable 
training.  Travel and subsistence for this is very costly. 
 
Additional resources will be required to investigate the predicted number of dog 
bite complaints – this has not been taken in to account in the financial 
memorandum. Staff time may be taken up by attending hearings and appeals, this 
time/cost has not been considered. 
 
There will be a public expectation that officers will be available to deal with dog 
behaviour complaints – this will have an implication for us as we do not employ 
dog wardens.  It has been suggested that there may be changes in the Criminal 
Justice Bill which may attempt to release the Police from duties in relation to strays 
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and behaviour – if this is the case, then the cumulative impact must be taken in to 
consideration. 
 
Paragraph 99 makes a crude attempt at costing the service of a notice. The 
background to this cost are not provided, however it appears to be based on an 
officer’s hourly rate apportioned to the time it takes to write a notice. This 
projection is seriously flawed, as officers do not serve notices every minute of their 
employment. The whole salary cost and overhead must be taken in to 
consideration. Paragraph 100 states that service of notice is not an additional cost 
– it is, as is monitoring compliance with a notice served. Paragraphs 103 – 105 
base their argument on this same flawed costing method. 
 
Paragraph 120 indicates a reduction in costs to the police – this is only achievable 
if they transfer duties on to the local authority – this cost is therefore borne by that 
authority. 
 
Paragraphs 134-136 indicate further savings using arguments which are again 
flawed. The assumption is that the reduction in dog bites will be a saving. It is 
anticipated that a dog bite report is likely to be the first involvement with 
enforcement agencies therefore numbers will not reduce dramatically – they will 
be the stimulus for enforcement action. The paragraphs further indicate a saving in 
police time – this is due to the work being absorbed by the local authority which 
will see an increase in resource costs. 
 
Costs of kennelling dangerous dogs and the possible eventual destruction costs 
are not included. Police currently seize dogs that have attacked livestock; these 
dogs are kept in kennels until the courts make a decision on the dog.  The cost 
involved in seizing and keeping a dog could be significant. 
 
We do not employ dog wardens due to the economies of scale and we discharge 
our duties on the control of stray dogs by means of a contract with a boarding 
kennels operator.  Dealing with dangerous dogs is totally outwith the scope of the 
contract. 
. 
5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be met? 
 
No. 
As this is new regulation, it should be separately funded.  
Savings made by one organisation should be transferred with the enforcement 
duties. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
No 
Many of the neutral cost arguments used are based on poor assumptions 
therefore the degree of uncertainty is much higher than indicated. 
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Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
No. 
There is transfer of enforcement without any apparent transfer of resources. 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?   
 
There may be additional costs not foreseen. These will only become apparent as 
they are encountered. 
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SUBMISSION FROM EAST LOTHIAN COUNCIL 
 
Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
No 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
Yes, as far as can be determined. 
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
It is difficult to say, as the actual number of Control Notices that are issued and the 
actual number that are breached and appealed will determine the costs. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
This is difficult to determine as it could be influenced by raised public awareness of 
the power of issuing Dog Control Notices that have been given to Local 
Authorities. It could give rise to an increased number of calls about dogs that are 
perceived to be `out of control`. 
 
Wider Issues 

 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
 
If the outcome of increased public awareness is an increased level of complaint 
from the public then it could lead to an increase in workload that could be beyond 
current capabilities. 
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8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?  
 
Yes, if it was decided to include `nuisance dogs` under the Bill. Given the number 
of calls received annually from the public about `nuisance dogs` it would 
significantly increase the workload of current authorised officers and support staff.  
 
It would be difficult to quantify the increased costs, but could involve the training of 
staff to take on the duties of authorised officers. 
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SUBMISSION FROM FALKIRK COUNCIL 
 
Consultation 

 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
A. Yes. Comments were made re. potential additional financial costs.  
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
A. The financial assumptions appear to provide an approximate guide to potential 
costs, however their accuracy will not become apparent until closer to the 
implementation date. 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
A   Yes. 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
A. The financial assumptions appear to assume that the new additional work can 
be accommodated within existing resources (Para. 76. “The direct costs of 
implementing the Act fall primarily upon local authorities with some marginal costs 
to be met by the Scottish Government and Scottish Court Service”.) No 
consideration would appear to be given to potential local authority costs if there is 
a need for the employment of additional staff. 
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
A. No. Taking account of best value & practice, any additional costs in excess of 
existing budget allocations should be fully met by central government. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
A. Generally yes, however cost estimates and the availability of kennelling is not 
considered in detail.  
 
Wider Issues 

 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
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A. Again, the degree of accuracy is difficult to quantify at this time. 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?  
9.  
A Yes-possibly. No.  
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SUBMISSION FROM MORAY COUNCIL 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
No. 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A. 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A. 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
The financial implications are not accurately reflected in the financial 
memorandum.  The Moray Council’s response quoted at item 90 in the financial 
memorandum is rather misleading.  We answered a question posed by telephone, 
not being aware of the full picture.  Environmental Health did not employ new staff 
as a direct result of the Dog Fouling (Scotland) Act 2003 as the duties were 
primarily to be carried out by the new Community Wardens who were to be 
engaged around that time. 
 
The Bill places a duty on Local Authorities to act and monitor compliance which 
will require more resources than dog fouling enforcement which is an occasional 
activity.  The costs therefore will be considerable.   
 
At item 93 the indication is that training costs are already incurred.  This is 
misleading as it does not take into account the training required to deal with 
dangerous dogs or their owners. 
 
The Moray Council has two Animal Services Officers who primarily deal with 
animal health and welfare and pest control.  The dog warden duties are carried out 
as and when required and when other demands are met.  There will undoubtedly 
be an expectation from the public that Local Authorities will be available to deal 
with dog behaviour complaints and this will have serious implications.  Our Animal 
Services Officers are working to full capacity and it will be very difficult to absorb 
these additional duties. 
 
Item 100 states that service of a notice is not an additional cost – in my opinion it 
is as is the monitoring of the compliance with the notice served.   
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At item 120 it states that there will be a reduction in costs to the police.  This 
reduction in cost to the police will obviously result in additional costs to be borne 
by the Local Authorities. 
 
Items 134 – 136 state that further savings will be achieved through the reduction in 
dog bites.  This assumption is flawed as the notification of a dog bite is likely to be 
the start of an investigation by Local Authorities therefore numbers will not reduce 
dramatically and they will be the beginning of enforcement action.  The savings in 
police time stated in these paragraphs will be due again to the work being 
absorbed by Local Authorities which will see an increase in costs to them.  
Additional costs will also need to be taken account of for kennelling dangerous 
dogs and destruction of them in some cases.  Costs involved in seizing and 
keeping dangerous dogs are likely to be significant. 
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
No.  As this is a new legal requirement it should be separately funded. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
No.  Many of the cost arguments used are based on assumptions and I feel the 
margins of uncertainty are much higher than indicated. 
 
Wider Issues 

 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
 
No.  The enforcement is being transferred from the police to Local Authorities 
without any transfer or provision of resources. 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?   
 
There may be future costs associated with the Bill which cannot be foreseen at 
this time and will only become apparent as time goes on. 
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SUBMISSION FROM SCOTTISH BORDERS COUNCIL 
 
1. Scottish Borders Council did not take part in the consultation exercise for 
the Bill however it appears that the bill as it currently stands differs from the 
original bill with the implications for Local Authorities being much more onerous 
than previously proposed.   
 
2. I cannot comment on the financial assumptions which are reflected in the 
financial memorandum.  
 
3. Did you have sufficient time to contribute to the consultation exercise - not 
applicable. 
 
4. I wish only to comment on the costs on Local Authorities.  At present 
Scottish Borders Council have Officers who collect stray dogs and deliver these 
dogs to appropriate kennel facilities.  They are not skilled in the control of dogs 
and are unable to instruct and advise others in the matters relating to the control of 
dogs.  This in itself will pose a financial burden on the Local Authority contrary to 
para. 89 of the explanatory notes to the bill which advises that Local Authorities 
will not be required to recruit additional staff and that Local Authorities may 
authorise existing employees.  Existing employees are employed for specific 
purposes unrelated to dealing with dangerous or unresponsive dogs and it would 
not be possible to transfer the proposed duties to these members of staff. 

 
 The comparison drawn with the Dog Fouling Scotland Act 2003 is, in the Councils 

view disingenuous.  There is a large difference between service of fixed penalty 
notices and dealing with in some cases large and vicious animals.  Community 
Wardens are employed to act in an advisory capacity with occasional enforcement 
actions, however they are not trained to deal with dogs nor is it part of their original 
job description.  I can envisage a situation where staff would not be willing to 
undertake these proposed duties as dangerous dogs frequently are accompanied 
by dangerous and aggressive owners.  Council staff do not have powers of arrest 
or detention nor the training to deal with such individuals and would not wish to 
place themselves in danger.  Police officers are available 24/7 and are, in the 
Councils view much better placed to enforce this type of legislation. 
 
Paragraph 92 of the explanatory memorandum advises that alternative 
organisations such as the SSPCA could be used to provide the service. Has this 
proposal been discussed with SSPCA?-as far as I am aware the SSPCA exists to 
deal with cruelty to animals issues not to deal with dangerous dogs.  Even 
supposing an external organisation could be found who were willing to undertake 
the required duties this would impose an additional cost on the Local Authority 
which in a large rural area such as the Borders could be significant to say the 
least.  To advise that given the resources available to the Local Authorities and the 
anticipated level of work it is not expected that the Bill will necessitate the creation 
of new posts is incorrect for the reasons shown above. 
 

 The duties of City of Edinburgh Council Environmental Health Wardens will vary 
substantially from the duties proposed for Wardens required for undertaking the 
duties required of this Bill.  As the new duties will be more onerous than that 
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required for E.H.Wardens it is the Councils view that the cost will be well in excess 
of the stated £1,700 for training, the costs of protective clothing, equipment, 
vehicles etc. must also be allowed for.  With regard to the costs of kennelling, 
rehoming and destruction, Scottish Borders Council do not agree that there will be 
ultimately savings due to a dog’s behaviour improving.  A dogs behaviour is largely 
down to the training provided by the dogs owner---if that does not change neither 
will the dog.  Where a dog perhaps worrying sheep is seized a significant period of 
time can elapse between a dog being held and a Sheriff giving approval for it to be 
destroyed.  At present the costs for kennelling are £10 per day which could quickly 
mount up to a significant sum which is not already provided for thus being an 
additional cost on the Authority. 

 
5. Scottish Borders Council are not content that they can meet the financial 
costs associated with this Bill and that further funds will require to be made 
available from Central Government. 
 
6. Scottish Borders Council does not believe the financial memorandum 
accurately reflects the margins of uncertainty associated with the estimates and 
the timescales for the reasons indicated above. 
 
7. Scottish Borders Council does not believe that the associated costs are 
accurately reflected in the financial memorandum. 
 
8. Scottish Borders Council believe that there will be future costs associated 
with the Bill which will be ongoing and as the public become aware of the 
provisions are likely to increase substantially as time develops.  As a number of 
these issues are likely to occur in public parks at weekends or in the evenings it is 
anticipated that staff will be required to work unsocial hours in order to enforce 
these requirements thus incurring additional costs which are not currently incurred.  
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SUBMISSION FROM SHETLAND ISLANDS COUNCIL 
 
In Shetland we do not have full time dog wardens- we have officers who 
occasionally undertake dog warden duties (stray dogs only) along with Animal 
Health and Welfare, Pest Control, Health and Safety at Work and Environmental 
Protection duties. Any additional duties would reduce the time available to 
undertake other parts of their role having an impact on other statutory duties.  I 
note the Background information to the Bill assumes local authorities have staff 
doing these types of duties but it is not the case universally. 
  
That said the service of DCN's would only be a power so in order to manage 
resources we may authorise officers if this was enacted but not direct any 
resources to proactive "Warden Duties" and only deal with complaints. Even so 
there would be resource implications due to the a duty to monitor notices 
when they have been served. The administration of information into a Dog Control 
database would also require resourcing. 
  
There would clearly be a training issue for Wardens  as Section 1 Subsection (7) 
requires that the authorised officer must be skilled in the control of dogs and able 
to instruct others on such matters. As there is not one officer dealing with Dog 
Warden duties this would increase training costs to this authority. All my staff are 
authorised to issue FPNs for dog fouling when they are out on the district, due to 
the training requirements this might not be a feasible approach to apply for DCNs. 
The costs suggested by the Scottish Government of £850 per officer is not 
sufficient to cover travel costs and accommodation for remote rural Councils. 
  
The calculation costs are based on issuing FPNs for dog fouling- the DCN is a far 
more complex and onerous notice due to the measures required of the owner, 
than a FPN. It is wrong to base costs on FPNs.  In authorities where staff are not 
regularly serving notices then the cost per notice is greater because they have 
less experience and will need to check procedures etc.   
  
I also have a comment about the impact this will have on communities. The people 
who are most likely to allow their dogs to be out of control and will be dealt with 
under this legislation are people who maybe less capable of looking after their 
animals or may have less capacity to understand the responsibilities on them to 
protect others. The cost of microchipping, training and neutering will have a 
greater impact on those people on lower income- £150 is three weeks income 
support for a single person.  We certainly find that people who allow their dog to 
stray often have chaotic lifestyles, mental health, or substance misuse issues and 
are on lower incomes. I think this legislation will unfairly impact on those on the 
lowest income. In research we have undertaken into poverty and deprivation, the 
socially excluded often feel their dogs are what keeps them going every day. 
  
Whilst the principle of the legislation is to be commended and welcomed I think 
that the impact of it on small and rural local authorities and on the dog owners with 
lowest incomes or most complex needs has not been considered fully. 
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Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
Only through the Society of Chief Officers of Environmental Health in 
Scotland in relation to a request from COSLA.  I did make a response about 
the financial assumptions made both in terms of training, the dog warden 
role and the impacts on the most vulnerable people in our communities. 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 
 No 
 
3. Did you have sufficient time to contribute to the consultation exercise?  I was 
only contacted on 22nd in relation to a query from COSLA not directly by the 
Scottish Government. 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. No- cost of training, including additional burden for 
remote rural authorities, impact on authorities where no dedicated Dog 
Warden resource, also cost of issuing FPNs has not been accurately 
measured. 
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met?  No, should be 
funded by Scottish Government as an additional duty. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? NO 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum? No- impact on 
vulnerable people within the community, which creates a greater burden on 
those who are less capable of looking after their dogs. 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?  Ongoing training costs due to staff turnover 
and update training  
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SUBMISSION FROM WEST LOTHIAN COUNCIL 
 
Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
The bill as it currently stands is significantly different from the original bill in 2008. 
The potential implications for local authorities appear more onerous. Staff currently 
employed uplifting stay dogs and assisting the general public may find that they 
are expected to deal with dangerous dogs and their owners, who on occasion, 
may be unsavoury characters best dealt with by the skills and powers of the 
police.  
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A. 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
The financial implications have not been accurately reflected.  
 
Paragraphs 88-92 attempts to draw a parallel with the costs of enforcing the dog 
fouling legislation. Dog fouling enforcement is an occasional activity; this bill 
places a duty on local authorities to act and monitor compliance, which is a 
significantly more time consuming, and therefore costly, activity. 
 
Paragraph 93 indicates that training costs are already incurred – this does not take 
in to account training to deal with dangerous dogs or their owners. 
 
Additional resource will be required to investigate the predicted number of dog bite 
complaints – this has not been taken in to account in the financial memorandum. 
Staff time may be taken up by attending hearings and appeals, this time/cost has 
not been considered. 
 
There will be a public expectation that officers will be available to deal with dog 
behaviour complaints which will have an implication for authorities which perhaps 
currently only employ part time wardens. It has been suggested that there may be 
changes in the Criminal Justice Bill which may attempt to release the Police from 
duties in relation to strays and behaviour – if this is the case, then the cumulative 
impact must be taken in to consideration. 
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Paragraph 99 makes a crude attempt at costing the service of a notice. The 
background to this cost is not provided, however it appears to be based on an 
officer’s hourly rate apportioned to the time it takes to physically write a notice. 
This projection is seriously flawed, as officers do not serve notices every minute of 
their employment. The whole salary cost and overhead must be taken in to 
consideration. Paragraph 100 states that service of notice is not an additional cost 
which it is, as is monitoring compliance with notices served. Paragraphs 103 – 105 
base their argument on this same flawed costing method. 
 
Paragraph 120 indicates a reduction in costs to the police. This is only achievable 
if they transfer duties to the local authority – this cost is therefore borne by that 
authority. 
 
Paragraphs 134-136 indicate further savings using arguments which are again 
flawed. The assumption is that the reduction in dog bites will be a saving, however 
the saving is to the public purse, not the enforcing authority. It is also anticipated 
that a dog bite report is likely to be the first involvement with enforcement agencies 
therefore numbers will not reduce dramatically – they will be the stimulus for 
enforcement action. The paragraphs further indicate a saving in police time – this 
is due to the work being absorbed by the local authority which will see an increase 
in resource costs. 
 
Costs of kennelling dangerous dogs and the possible eventual destruction costs 
are not included. Police currently seize dogs that have attacked livestock; these 
dogs are kept in kennels until the courts make a decision on the dog.  The cost 
involved in seizing and keeping a dog could be significant and are not reflected in 
the memorandum. 
 
Dog Wardens are not currently contracted to deal with aggressive dogs. They may 
not wish to adopt this role which could cause recruitment issues. A potential 
increase in the responsibility of dealing with dangerous dogs and possible owner 
confrontation, may result in salary review requests. 
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
No. 
As this is new regulation, it should be separately funded.  
Savings made by one organisation should be transferred with the enforcement 
duties. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
No 
Many of the neutral cost arguments used are based on poor assumptions 
therefore the degree of uncertainty is much higher than indicated. 
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Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
 
No. 
There is transfer of enforcement without any apparent transfer of resources. 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?   
 
There may be additional costs not foreseen. These will only become apparent as 
they are encountered. 
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SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
Consultation 

 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 
did you comment on the financial assumptions made? 
 
SG comments 
 
The SG did not take part in the consultation. 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A 
 
Costs 

 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
SG comments 
 
The Bill provides the Scottish Ministers with a power to bring forward regulations 
that will provide a framework for the establishment of a Dog Control Notice 
national database (section 8 of the Bill).  The establishment of such a database is 
not mandatory under the terms of the Bill.  Should it be decided to establish a 
database, the costs would fall on the SG and the Financial Memorandum 
estimates the cost should not exceed £7,500.  We agree with this assessment.     
 
5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
SG comments 
 
Should it be decided to establish a national Dog Control Notice database, the SG 
will be able to meet the financial costs from within existing resources. 
 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 
SG comments 
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As noted in our response to question 5, we are content with the cost estimates for 
the SG given in respect of the establishment of a national Dog Control Notice 
database. 
 
We would like to draw the attention of the Finance Committee to general concerns 
that the financial estimates as outlined in the Financial Memorandum in respect of 
the creation of the Dog Control Notice regime may be on the low side.  The Bill will 
place considerable responsibilities on local authorities through the creation of the 
new Dog Control Notice system.  The SG is not in a position to offer a view as to 
whether the assumptions underpinning the financial estimates on local authorities 
are reasonable and welcome the Finance Committee’s approach to invite views 
from all local authorities (which we assume includes COSLA?) to ascertain 
whether the assumptions made in the Financial Memorandum are reasonable.  
Given the Financial Memorandum’s reference in paragraph 92 to the possible use 
of SSPCA staff in the new Dog Control Notice regime, the Finance Committee 
may also wish to seek views from them on the financial estimates given. 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
 
N/A 
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs? 
            
SG comments 
 
Apart from the costs mentioned in our responses above, we do not consider there 
will be future costs.     
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SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN 
SCOTLAND (ACPOS) 

 
Consultation 

 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 
 

Yes, ACPOS provided responses to previous consultations on 26 October 2007 
and 8 April 2008 where comment was made in relation to the financial implications 
of the Bill. 

 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 

Whilst it is acknowledged that initial responsibilities will pass to local authority 
officers in relation to the issuing and monitoring of Control Orders, potential issues 
highlighted in previous responses around the subject of kennelling costs for police 
Forces may still arise. 

 

Recent work undertaken by Assistant Chief Constable John Neilson of Strathclyde 
Police has scoped the national picture in this regard and related correspondence 
between Mr Neilson and Mr Kenny MacAskill is attached for the Committee’s 
information. 

 

This highlights the differing arrangements currently experienced between Forces 
and Local Authorities throughout Scotland around the issue of stray dogs and the 
costs incurred by Scottish Forces as a result. 

 

It should be noted that such costings were not available at the time of previous 
consultations in relation to this Bill however, they may be of interest to the 
Committee at this time.  

 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

Yes. 

Costs 

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 

Please see response to 2 above. 
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5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be met? 
 

ACPOS Financial Management Business Area in consultation with colleagues in 
ACPOS Operational Policing Business Area are of the opinion that whilst there will 
be some resource implications for dealing with the implementation of the 
legislation, these are not considered to be sufficiently material that costs cannot be 
contained within existing budgets.  
 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise? 
 

See response to 5 above. 

Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 

N/A 

 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?   
 
As highlighted in 2 above, Mr MacAskill’s response to the scoping exercise carried 
out by ACC John Neilson in relation to stray dogs, advises that further dialogue 
between police Forces and local government is being explored in relation to this 
matter. 
 
This may bring further guidance in relation to procedures and cost implications in 
this area.    
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COPY OF LETTER SENT TO KENNY MACASKILL MSP, CABINET 
SECRETARY FOR JUSTICE, BY JOHN NEILSON, ASSISTANT CHIEF 

CONSTABLE OF STRATHCLYDE POLICE. 

STRAY DOGS - ROLES AND RESPONSIBILITY OF STRATHCLYDE  

POLICE  

I write in response to your letter dated 12 June 2009, where you ask for further 
information pertaining to the above issue. As requested, Sergeant Simon Wright 
from my office has been in touch with Mr Gordon Young from Police Division and 
provided him with additional information which establishes the scale of the 
problem nationally, I have detailed the national picture below for your information. 

GRAMPIAN  

Grampian Police use both the services of the Local Authority kennel as well as 
private kennels to deal with stray dogs dependant on the specific area where the 
dog is located. Grampian Police deal with approximately 319 stray dogs per year, 
with the cost to the Force being approximately £1000 per year. Grampian is 
supportive of a change in legislation.  

FIFE  

Fife Constabulary have an agreement in place with Fife Council which ensures 
dogs are uplifted regularly from Police Offices by the Dog Warden Service, to 
prevent dogs  spending more that one night in a Police kennel. In 2008, Fife 
Constabulary dealt with  692 stray dogs, 107 of which were claimed by their 
owners and 585 uplifted from Police Stations by the Dog Warden Service. As the 
time dogs spent in police stations was minimal the Force only incurred costs to 
cover the purchase of dog food. Fife Constabulary are supportive of the suggested 
change to the legislation.  

DUMFRIES AND GALLOWAY  

Dumfries and Galloway Constabulary work closely with the Local Authority Dog 
Warden Service. On receiving a stray dog at a Police Office. contact will be made 
with the Local Authority to have the dog removed, however this does mean the 
police have to retain the dog out with office hours and at weekends. The cost to 
the Force for the care and maintenance of stray dogs throughout 2008 was 
approximately £2000. This however is the monetary figure attributed to the care 
and maintenance of the dogs and does not take into account any other associated 
costs, for example the time taken by staff actually looking after the animal and the 
facilities required to house them. The Force has dealt with approximately 550 dogs 
during 2008. D&G are supportive of the suggested change to the legislation.  

CENTRAL  
Central Scotland Police report that Stirling and Clackmannanshire Councils 
employ a Dog Warden service whereas Falkirk Council's Environmental Health 
Enforcement  
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Officers carry out a range of duties, which include dealing with dangerous and 
found dogs. None of the local authorities operate their service outwith normal 
office hours  
 
and even within these times there can be gaps in the service. In practical terms 
Police Officers still find themselves carrying out functions for which they no longer 
have any statutory obligation and dogs are being conveyed by staff with no 
training in animal handling and in vehicles that are generally unsuitable for the 
task. This has the potential for injury to staff along with welfare concerns tor dogs 
and people who might come into contact with transferable infections. The costs to 
the Force in terms of a contribution to the kennelling services was £1400 although 
that did not cover the officers' time/ support staff time, fuel and wear and tear on 
Police vehicles and the cleaning of kennels. Unfortunately due to a manual system 
it would take considerable time and effort to find out the numbers of dogs dealt 
with by the Force. Central Scotland Police are supportive of a change in 
legislation.  

TAYSIDE 

If the owner of the dog cannot be traced, the Council Dog Warden will be 
immediately contacted and a time of uplift agreed. Out with office hours, the Police 
Fleet Driver will attend at the relevant Police office and uplift the dog and take it to 
a Council kennel, to which the police have 24 hour access.  
 
During office hours Angus Council Dog Warden service will be contacted. They will 
attend at the Police Office and uplift the dog. Out with normal office hours, the 
Police will retain and care for the dog until the following day, at which time the Dog 
Warden Service will be contacted, to remove the animal. Within Perth and Kinross 
Council area dogs are retained at an office until they can be conveyed by the 
police to PDSA premises at Dunning.  

The total number of dogs dealt with by Tayside Police during 2008 was 
approximately 691, with the approximate costs tor the care and maintenance of 
those animals being £12,270. Tayside Police has a view that a change to the 
legislation in Scotland, in line with the changes in England and Wales, is entirely 
appropriate. Responsibility for stray dogs should lie entirely with the Local 
Authorities who are better placed to deal with them.  

LOTHIAN AND BORDERS  

The introduction of the Environmental Protection Act 1990 was anticipated to 
remove much of the responsibility placed on the police when dealing with stray 
dogs in favour of the Local Authority. The Act gave the power to police on 
receiving a verbal report of a stray dog to direct the caller to the Local Authority, 
but did not remove the obligation placed on the police to accept a Stray dog if 
delivered to them. Sadly, in the intervening years the City of Edinburgh Council 
has steadily reduced the number of Dog Wardens in Edinburgh and today there is 
only one. This is clearly insufficient to deal. with the volume of stray dog incidents, 
with the result the Police are dealing with as many dogs as they were pre-1992. 
Once the police have possession of a stray dog it will be held at the station until a 
Support Driver becomes available to transport it to the Edinburgh Dog and Cat 
Home. There are arrangements in place within Mid Lothian to take the dogs to 
Candidacasa Kennels, Rosewell and in the Borders to Arthurshiels Boarding 

 134

200



Local Government and Communities Committee, 1st Report, 2010 (Session 3) — 
Annexe D 

Kennels, Boswells. It is difficult to apply a cost to this transfer process as the 
distances and times vary greatly. However, a total of 1330 stray dogs were dealt 
with by Lothian and Borders Police between 01/04/08 and 31/03/09. Total costs to 
the police including veterinary cost for this period was £15,059.60  

Lothian and Borders agree that if legislation can be introduced to remove 
responsibility from the police that would be to our advantage as long as the Local 
Authority services were robust enough to deal with the current number of stray 
dogs.  

NORTHERN  

The Local Authority will deal with stray dogs between Monday to Friday during 
office hours, leaving the police responsible on weekends and public holidays. 
Northern have a number of kennels at the larger stations where stray dogs may be 
held until the Local Authority collect or a Police vehicle is available to transport to a 
Local Authority kennel. There are no definitive costs available. Transportation of 
strays are completed by on duty officers as and when they are available. Due to 
the geography of the area there are occasions when considerable time is spent by 
Police Officers conveying strays to suitable accommodation. Unfortunately the 
exact number of stray dogs dealt with by the Force is unknown. Northern 
Constabulary are supportive of a change in legislation.  

STRATHCLYDE  

Strathclyde Police dealt with approximately 1500 stray dogs throughout 2008, 
although it is important to note that this figure only includes those dogs where we 
were unable to trace the owner and therefore had to pass the animal onto the 
Scottish Society for the Prevention to Cruelty to Animals (SSPCA). The SSPCA 
will not accept a stray dog direct from a member of the public and insist that such 
dogs are taken to either the police or the Local Authority in the first instance. A 
significant number of dogs in addition to that 1509, were dealt with by my officers, 
prior to them being successfully returned to their owners. It is not possible to 
provide an exact number for these additional dogs., however it is likely that this 
figure would be excessive.  

The procedure in place to deal with stray dogs varies throughout Strathclyde 
Police dependant on the effectiveness of the Local Authority Dog Warden scheme 
and the remoteness of the areas involved. In addition, there are policing areas 
within Strathclyde who do not use the services of the SSPCA as no facilities are 
available nearby, therefore arrangements have been put in place with local private 
kennels.  

The cost to Strathclyde Police during 2008 for the service provided by the SSPCA 
was £50.169.78. There will be other costs as a result of local kennelling 
arrangements outwith the SSPCA facilities, however these costs are unknown, 
although expected to be minimal. The monetary figure provided does not include 
the cost of police hours)  engaged with stray dogs, cost of feeding, maintenance 
and transport of animals while  in police care. This is a figure which is unknown 
although likely to be significant.  

I can confirm that all the Strathclyde Police Local Authorities and many other 
Scottish Local Authorities have been consulted with regarding this issue. While 
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many are sympathetic and agree the police may now not be the most suitable 
organisation to deal with stray dogs, they have stated that while the current 
legislation remains, they are unwilling to take on any additional duties.  

SUMMARY  

As detailed above, there were approximately 4500 dogs dealt with collectively by 
the other 7 Scottish Forces, throughout this same period. Due to Northern and 
Central Scotland Forces being unable to provide an exact number of stray dogs, 
an estimate of 500 dogs per Force has been used.  

You will note that Forces have a wide variety of different arrangements in place 
nationally to deal with stray dogs and even procedures within individual Forces 
vary greatly dependant on the Local Authority or remoteness of areas. Due to the 
different arrangements in place and service providers used, the cost to Forces 
nationally varies considerably. Even where there is a Iocal Authority Dog Warden 
scheme in operation, it is invariably a Monday to Friday service limited to office 
hours, leaving the police solely responsible during periods of peak demand.  

As I believe is evident from the various updates above and the previous 
information provided, there is an inordinate amount of valuable police time being 
diverted from core police functions, in order to service stray dogs. In addition to 
police time, there is also the question of Health and Safety and the suitability of 
Police Officers handling and caring for stray dogs. For these reasons, I would seek 
your cooperation in looking at the current legislation around stray dogs, with a view 
to bringing Scotland in line with the rest of the United Kingdom.  
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ANNEXE E: SUBORDINATE LEGISLATION COMMITTEE REPORT 

The Committee reports to the lead Committee as follows— 
 
Introduction  

1 21. At its meetings on 15 September , and 6 October  2009 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Control 
of Dogs (Scotland) Bill at Stage 1.  The Committee submits this report to the Local 
Government and Communities Committee as the lead committee for the Bill under 
Rule 9.6.2 of Standing Orders.  

2. The Member in Charge provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill.3  

3. The Committee’s correspondence with Christine Grahame MSP is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 2(10), 4(4) and 11.  

Section 2(7) – (Content of dog control notice) – Powers to amend content of 
the dog control notice including requirements and examples of steps to be 
taken  

6. The Member in Charge was asked for clarification as to whether the power 
set out in section 2(7)(a) to amend any paragraph of subsection (1) could be used 
to remove the requirement contained therein.    

7. The Committee considered that the final sentence of paragraph 7 of the DPM 
which states: “It should be noted that the power would not include removal of a 
requirement (which will be subject to scrutiny in the Bill)” was slightly ambiguous 
and warranted further consideration.  The manner in which powers can be 
exercised should be clear from the wording in the Bill, and there should be no 
ambiguity as to what can be done under the power.  

8. Section 2(7)(b) makes provision for the Scottish Ministers being able to 
amend subsection (1) (which sets out the requirements of a dog control notice) by 
adding a further requirement.  By referring to amendment of subsection (1) in 
respect of the addition of a further requirement it might, on one view, appear that 
the intention is to permit addition, only, and not removal of a requirement by 
means of subordinate legislation.  This seems to be borne out by what is stated in 
the final sentence of paragraph 7 of the DPM.  

                                            
1
 Official Report 15 September

2
 Official Report 6 October

3
 Delegated Powers Memorandum (‘DPM’) 
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9. However, at the same time, it was also noted that in terms of section 2(7)(a) 
the Scottish Ministers can “…amend any paragraph of subsection (1)…”  While it 
might not be intended, or contemplated, that the power to amend any specific 
paragraph forming part of section 2(1), be used to remove a requirement 
contained in one of those paragraphs, it is possible that it could be used to amend 
a paragraph so that the requirement contained therein is effectively removed.  For 
these reasons the Committee sought clarification as to the views of the Member in 
Charge concerning how the power in section 2(7)(a) might potentially be used.  

10. A similar, although lesser, point arises in respect of section 2(7)(c) which 
provides for the amendment of subsection (6) by adding a further example of a 
step which might be specified in a dog control notice.  Again, while no reference is 
made there to removing a step, such a result could be achieved by virtue of the 
power in section 2(7)(a) providing for amendment of any paragraph of subsection 
(6).  

11. The reply comments on the context in which the power has been sought, and 
states that the provision as set out in section 2(7) reflects the need for flexibility in 
order to be able to respond to possible future developments which cannot be 
anticipated.  

12. While acknowledging those remarks, the  Committee’s fundamental concern 
is whether it would not be possible to use the power as set out in section 2(7)(a) to 
remove a requirement contained in subsection (1).  In that respect, the response 
from the Member in Charge goes on to indicate that it is considered that the power 
could not be used to remove a requirement.  She has indicated that the powers set 
out there are to amend or add, and could not be used to remove.  

13. However that assessment reflects a particular view being taken on the 
interpretation of subsection (7) as a whole.  The Committee considers that it would 
be preferable to avoid any potential uncertainty as to meaning, and the possibility 
of differing views being taken on interpretation.  

14. It is considered that the reply does not settle the issue as to whether or not 
section 2(7)(a) could be used (or has the potential to be used) to remove a 
requirement contained in subsection (1) of section 2.  

15. This is a point which the Committee considers could however be resolved by 
means of some relatively minor drafting adjustments.  Given that it remains 
unclear to the Committee as to the potential boundaries on the use of this power,  
the Committee recommends adoption of the proposal by the Member in Charge 
that amendments will be brought forward at stage 2 in order to put the matter 
beyond any doubt.  

16. The Committee welcomes the confirmation that the intention of the 
power set out at section 2(7)(a) is not to allow the Scottish Ministers to 
remove a requirement set out in subsection (1). 

17. However, the Committee considers that there remains doubt as to 
whether that power could not, in fact, be used to remove a requirement 
contained in subsection (1) of section 2, and therefore recommends that the 
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Member in Charge brings forward appropriate amendments at Stage 2 in 
order to place matters beyond doubt. 

Section 8 – (Scottish dog control database) – Power to make provision as to 
the establishment, maintenance, operation, management and control of the 
database and for the appointment of the database operator 

18. The Member in Charge was asked for further clarification in regard to the 
power taken under section 8, with reference to the purpose of the database, and 
the effect of an entry being made on it. 

19. By way of background, the list set out at section 8(3), detailing what can be 
covered in an order under section 8, covers a wide number of issues.  It also 
includes what is in the nature of a ‘catch all’ provision, at subsection (3)(j) where 
the order may ‘require that a local authority meet such other requirements in 
relation to the database as may be specified in the order’.  

20. Paragraph 19 of the DPM sets out the reasons for taking the power, and 
focuses on the need to be able to provide technical specifications for the 
database.  However, this is only one aspect of what can be done within an order 
made under section 8. There is the potential for any order under section 8 to be 
very lengthy, and detailed.  

21. Aside from noting the list of matters set out at subsection (3) detailing what  
can be covered in an order under section 8, the Committee has given particular 
consideration to the terms of the general order making power in section 8(1). This 
enables the Scottish Ministers to provide for the ‘establishment, maintenance, 
operation, management and control’ of a national database of dog control notices.  
The breadth of the permission set out in terms of this general power might be 
viewed as having the potential to extend well beyond what is specifically indicated 
may be done in terms of section 8(3).  

22. The Committee considered that there may be a more fundamental issue as 
to the use to which the database could, potentially, be put, and what its ‘operation’ 
and ‘management’ might involve.  It was not clear as to where the boundaries 
might lie so far as the purpose of the database is concerned, and the effect of an 
entry being made in it.  This matter was explored further with the Member in 
Charge. 

23. The response provides some reassurance on these matters, stating that the 
power could not be used for purposes extending significantly beyond those 
detailed in section 8(3), and the context for the power in section 8(1) being that it is 
concerned with monitoring the effectiveness of dog control notices.  The reply 
emphasises that the power under subsection (1) can only be exercised to make 
provision for the setting up and administrative operation of the database, and that 
it is not considered that it could be used to make provision as to the effect of the 
database and of being included in it.  

24. The closing sentence of the reply which states that any provision as to the 
effect of the database and of being included in it ‘would be beyond the vires of the 
power, particularly when the context of the provision is considered’ is welcomed by 
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the Committee.  The Committee was content that the response deals satisfactorily 
with the points raised.  In taking that view it does however also draw the matter to 
the attention of the lead Committee lest it may wish to place these matters on 
record, by means of evidence taken by the Member in Charge. 

25. The Committee welcomes the terms of the reply provided in relation to 
the power taken under section 8. 

26. The Committee welcomes the statement made by the Member in Charge 
to the effect that it is not considered that the power in section 8(1) could be 
used to make provision as to the effect of the database and of being 
included in it, and that any such provision would be beyond the vires of the 
power. 

27. The Committee draws to the attention of the lead committee that if it 
wishes to pursue this matter further then it could be put on the record in the 
course of evidence taken from the Member in Charge. 
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ANNEXE  
Response from Christine Grahame MSP 

 
Control of Dogs (Scotland) Bill at stage 1 

 
1. Thank you for your letter of 15 September giving me an opportunity to provide 

further explanation to the Subordinate Legislation Committee in respect of two 
delegated powers provisions in my Member’s Bill.  
 

2. Section 2(7) – (Content of dog control notice) - Power to amend content of 
the dog control notice including requirements and examples of steps to 
be taken  
 

3. The Committee sought clarification (having regard to the final sentence of 
paragraph 7 of the Delegated Powers Memorandum (DPM)) as to whether the 
power set out in section 2(7)(a) to amend any paragraph of subsection (1) 
could be used so as, effectively, to remove a requirement contained therein 
(notwithstanding the power contained in section 2(7)(b) referring, simply, to 
amendment of subsection(1) by adding a further requirement). 
 

4. In order to assist in the clarification of this matter it is necessary to consider the 
context in which the power is sought.  
 

5. As indicated in the DPM (paragraph 2) the further requirements to be included 
in a Dog Control Notice as set out in section 2 are considered to be important. 
It is appreciated that changes may be needed to the exact nature of these 
requirements in light of operational experience.  A degree of flexibility is 
required in the light of possible future developments which cannot be 
anticipated (for example to section 2(1)(b)) which requires the implant of an 
electronic transponder).  
 

6. To try to achieve this flexibility, it is considered appropriate to enable the 
Scottish Ministers to make necessary changes to the requirements included in 
the relevant paragraphs of section 2. 
 

7. It is in these limited and constrained circumstances, taking account of it’s 
underlying purpose, that the extent of the power to amend in section 2(7)(a) 
should be viewed. The power is exercisable subject to affirmative procedure 
and has been sought to balance the need to allow flexibility in the operation 
and enforcement of the Bill with the principal requirements of the Bill in relation 
to keeping a dog under control. 
 

8. The specific power in section 2(7)(a) is to enable the Scottish Ministers to 
amend any paragraph of subsection (1) or (6) of section 2. It is not considered 
that the power to amend in section 2(7)(a) would enable removal of any of the 
requirements in those paragraphs, and this is not the intention.  The power is 
expressed as a power to amend, it is considered that the exercise of this power 
can be construed as being limited to the amendment of any paragraph of 
section 2(1) or (6), and does not extend this to altering the effect of any of the 
paragraphs by removing the requirements contained therein.  Further force is 
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given to this interpretation when subsection 2(7)(b) is considered.  It is my view 
that an interpretation of subsection (7) as a whole would demonstrate that the 
specific powers given are to amend or add.  No power is given to remove. 
 

9. I can confirm that the intention of the provision is not to allow Scottish Ministers 
to remove a requirement.  Should the Committee consider that sufficient doubt 
exists in relation to the power I would seek to bring forward appropriate 
amendments at stage 2 to put the matter beyond any doubt. 
 

10. Section 8 – (Scottish dog control database) – Power to make provision as 
to the establishment, maintenance, operation, management and control of 
the database and for the appointment of the database operator 
 

11. The Committee sought further clarification in regard to the power taken under 
section 8, with reference to the purpose of the database, and the effect of an 
entry being made on it. 
 

12. The Committee asked whether the power contained within section 8(1) could 
not, having regard to the provision which it makes for the ‘operation’ etc, of the 
database, potentially, be used for purposes extending significantly beyond the 
nature of what is detailed in section 8(3).  In addition the Committee asked if it 
could be confirmed that this power cannot be used to make provision as to the 
effect of the database and of being included in it. 
 

13. With regard to the power under section 8(1) to enable the establishment of a 
database, this is sought in the context of enabling the monitoring of the 
effectiveness of dog control notices. It is not considered that this power could 
be used for purposes extending significantly beyond those detailed in section 
8(3) as it is limited to this purpose.  
 

14. The provisions in subsection (3) relate to the power given in subsection (1).  
That power can only be exercised to make provision for the setting up and 
administrative operation of the database (subsection (1)(a) and the 
appointment of a database operator (subsection (1)(b)).  
 

15. I do not consider that the provision could be used to make provision as to the 
effect of the database and of being included in it. Any such provision would be 
beyond the vires of the power, particularly when the context of the provision is 
considered. 
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Duncan McNeil 
Convener to the Local Government  
and Communities Committee 
Room T3.40 
Scottish Parliament 
Edinburgh 
 
 

5 February 2009 
 
Dear Duncan, 
 

Control of Dogs (Scotland) Bill at Stage 1 
Member in Charge’s Response to Committee Recommendations 

 
I thought it might be useful, given the restriction on time in the Debating Chamber, to 
provide the Committee with my detailed response to the Committee’s 
recommendations prior to the Stage 1 Debate on 10 February. I am grateful to the 
Local Government and Communities Committee for its helpful and constructive 
Stage 1 Report on the Control of Dogs (Scotland) Bill. 
 
Training 
 
Para 42: The Committee accepts that in order to carry out their job effectively in 
light of the new legislation, authorised officers must be fully trained and experienced 
in handling and dealing with dogs. The Committee recommends therefore that 
appropriate training must be made available by local authorities for those officers 
who will take on new responsibilities under the Bill.  
 
The Bill specifies at section 1(7) that a local authority should be satisfied that 
an authorised officer should be skilled in the control of dogs and has the 
capacity to instruct and advise others in matters relating to the control of 
dogs.  I therefore agree with the Committee that local authorities should 
ensure appropriate training is provided for authorised officers.  
 
Para 43: The Committee notes the calls in evidence for authorised officers to 
have a minimum level of experience and relevant qualifications and it recommends 
that local authorities consider this when developing training strategies.  
 
I agree with the Committee’s recommendation. 
 
 
 
Corroboration 
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Para 51: The Committee accepts that it would not be practicable for authorised 
officers to work in pairs to allow for evidence to be corroborated each time a DCN is 
served. It notes that corroboration is not required under civil proceedings in any 
event. 
 
Para 52: However, the Committee acknowledges that the validity of a DCN may 
be used as a defence in a criminal prosecution. It considers that this lends credence 
to the view put forward in evidence that a higher level of corroboration of the original 
incident and the circumstances that gave rise to the issuing of the DCN would be 
helpful. 
 
Para 53: In this regard, therefore, the Committee recommends that the Member 
in Charge should consider whether an amendment to the Bill is necessary for the 
sake of clarity. In this regard, it suggests that any amendment should expressly state 
that when a DCN has not been appealed within the appeal period, it is in effect final 
and its validity cannot then be challenged in a subsequent criminal prosecution.  
 
The Committee is viewing the validity of the notice in a broad sense to 
encompass the circumstances upon which the notice was served. In a 
subsequent criminal prosecution the offence is the breach of the notice, as 
opposed to failing to control a dog. In establishing that the offence of 
breaching the notice has been committed the circumstances leading to the 
service of the notice would not be relevant. The existence and service of the 
notice are, but these are procedural and incidental to the proof of the offence 
of breach of notice. 
 
If a notice is defective (for example, does not conform to the statutory 
requirements) then it would have no effect. In such cases it would be a defence 
(or there would be no case to answer) and the person would be acquitted of 
the charge. This would happen even if there was corroboration of the 
circumstances which led to serving of the notice as this would not cure the 
defect in the notice.  
 
It is similar to other situations where it is not considered necessary to 
criminalise the original behaviour but to enable effective enforcement it is 
considered necessary to provide a sanction for failure to comply with the 
original measure.   
 
For example, section 68(1) of the Antisocial Behaviour etc (Scotland) Act 2004 
enables a local authority to serve a notice on a landlord where tenants are 
engaging in antisocial behaviour. That notice requires the landlord to take 
such action to deal with the antisocial behaviour as may be specified in the 
notice (s.68(3)(b)). Failure to comply with the notice is an offence (section 
79(1)). In common with other enforcement provisions for breaches of 
administrative action, no provision is made in relation to proof of the original 
behaviour (as this is not an offence). In addition no special provision is made 
in relation to proof of the existence of the notice.  
 
Nor is there any special provision in relation to service of the notice (to 
establish that person was aware of the existence of the notice). That Act, and 
this Bill, rely on article 4 of Schedule 1 to the Interpretation Order which 
provides that where “serve” is used in an ASP (as in section 1(1)(a) of the Bill) 
this is deemed to be effected by “properly addressing, pre-paying and posting 
a letter containing the document and, unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the ordinary 
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 course of post”.  For these reasons I do not think that it is necessary to bring 
forward an amendment on this particular issue at Stage 2. 
 
 
Definitions  
 
Para 66: The Committee accepts that the Bill provides for a two part test to be 
satisfied before a dog is deemed to be out of control. However, the Committee 
acknowledges the concerns expressed by a number of witnesses about section 
1(3)(b) of the Bill, which seeks to define an out of control dog, and their calls for 
clarity in this regard. 
 
Para 67:  In this regard, the Committee notes concerns expressed that an 
authorised person is required to determine whether a dog has given rise to 
“reasonable alarm and apprehensiveness”. The Committee considers that this 
wording is too imprecise and has the potential to cause confusion and lead to a lack 
of consistency being applied in decisions by authorised officers. 
 
Para 68: The Committee is also concerned about the inclusion of the term “size 
and power” in this section. It considers that the term should be removed on the basis 
that a dog’s breed is only one factor that might affect its behaviour. The Committee 
believes that the reference undermines a key principle of the Bill which seeks to 
focus on the deed and not the breed of a dog. 
 
Para 69: The Committee invites the Member in Charge to give further 
consideration to these concerns and to consider whether amendments to section 
1(3)(b) would help to give clarity, especially to those who are required to implement 
the provisions.  
 
In response to the Committee’s concerns I have re-examined the definition of 
“out of control”. The alarm or apprehensive has to be reasonable. It is not 
subjective, and “will be viewed from an objective standpoint”. The Committee 
is also concerned that there will be a lack of consistency. I believe this is an 
issue that could be adequately dealt with through guidance to local authorities.  
 
I do think that a minor amendment to the provision might improve the clarity.  I 
intend to propose an amendment which provides that the “alarm” and 
“apprehensiveness” have to be reasonable and remove reasonable from the 
leading sentence of section 1(3)(b). While this would not alter the meaning I 
hope it will make it clearer that the complaint has to be “reasonable” and 
consequently from an objective standpoint. 
 
 
 
 
Monitoring DCNs and Failure to comply with a DCN 
 
Para 79: The Committee considers that a DCN which requires an owner to 
comply with a number of requirements could be costly and that this could have an 
impact especially on those with the least ability to pay. However, the Committee 
accepts that the Bill seeks to promote more responsible ownership of dogs and, 
therefore, supports the provisions in the Bill that relate to the consequences of a 
failure to comply with a DCN. 
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Para 80: The Committee does recognise, however, the view expressed in 
evidence, that the cost of compliance with a DCN may result, at least initially, in an 
increase in the number of stray dogs but believes that this should reduce over time 
as general awareness about the responsibilities of keeping a dog increases.  
 
Looking at the figures provided by Strathclyde police they dealt with 
approximately 1500 stray dogs in 2008. I estimate that 36 DCNs will be served 
in the first year in each local authority area. It seems clear that only a small 
minority of dog owners would abandon their dogs because of the measures 
they must implement as a result of being served a DCN. I agree with the 
Committee’s conclusions and consider any increase would be marginal.   
 
Scottish Dog Control Database/register of disqualified owners 
 
Para 92: The Committee notes that, under the Bill, it is for the Scottish Government 
to decide whether it wishes to establish a national database which will collate data 
on the control of dogs in Scotland. However, in evidence the Scottish Government 
made it clear that it does not favour doing so. 
 
Para 93: The Committee notes that the Scottish Government is not convinced of the 
need for a national database on the basis that information is already collected and 
used locally. Nor is the Scottish Government convinced of the need to include the 
establishment of a national database in the Bill. 
 
Para 94: The Committee is not convinced of the merits of having a national 
database, especially given the likelihood of small numbers of DCNs being issued. 
However, it is attracted to the suggestion made in evidence to establish a register of 
disqualified owners where information on disqualified owners could be shared by 
local authorities, the police and others. In this regard, the Committee agrees with the 
Member in Charge that the Scottish Government should explore this possibility.  
 
Para 95: If a register of disqualified persons is established, the Committee 
recommends that its operation should be reviewed to assess its usefulness. The 
Committee therefore agrees that the Bill should retain the provision to establish a 
National Database if it is considered at a later stage that this would be of merit. 
 
I agree that this issue rests with the Scottish Government.  This is a wider 
policy question. As well as disqualification powers in this Bill, there are further 
disqualification powers in the 1991 Act relating to owning or keeping a dog. In 
addition consideration may also need to be given as to whether the register 
should include those who had been disqualified from keeping or having 
custody of animals under animal welfare legislation. However I do believe that 
if any register is to be compiled then there are merits in pursuing a national 
database.  The advantage of keeping a national database is that it would allow 
for the operation of the control measures in the Bill to be monitored and some 
cross authority comparisons to be drawn. 
 
 
Amendment of Dangerous Dogs Act 1991 
 
Para 107: The Committee acknowledges the views expressed in evidence that 
the Bill should have amended the Dangerous Dogs Act 1991 more significantly than 
is proposed, however, the Committee supports the Bill’s amendment of the 1991 Act 
which will make it an offence to allow a dog to be dangerously out of control 
anywhere (either in a public or a private place). 
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Para 108: The Committee notes that police and local authority powers to seize 
such dogs also become applicable to all places, but it seeks further clarification from 
the Member in Charge on the general powers of access to private property that are 
available to the police and local authorities, and whether these raise any issues in 
relation to what the Bill seeks to do.  
 
The Bill does not extend the powers of local authorities to seize dogs in all 
places. The effect of paragraph 2(5)(b) of Schedule 1 to the Bill is to insert a 
new paragraph into section 5 of the 1991 Act which enables only the police to 
seize dangerously out of control dogs in all places. This power is not extended 
to local authorities.  
 
This power would be exercisable where, for example, the police are called to 
an incident and are invited on to the premises. Otherwise, to enter the 
premises they would be relying on the common law principle that where they 
are carrying out an arrest for a serious crime, or to quell a disturbance (as, 
arguably dealing with a dog which is dangerously out of control would be) they 
may be able to force entry into premises without warrant if refused admission.  
 
I have given further consideration to the position of the local authority and I 
am of the view that it is not proportionate to give a local authority powers of 
entry under the 1991 Act. For similar reasons I do not feel it appropriate to give 
them, or the police, any such powers where a dog is out of control (but not 
dangerous).  
 
Para 109: The Committee accepts that there may be some initial difficulties 
experienced by dog wardens as they seek to deal with out of control dogs on private 
property for the first time. As previously indicated, the Committee is concerned about 
the Bill’s definition of an out of control dog and is conscious that decisions to be 
taken by wardens in relation to whether a dog is out of control on private property 
may have to be handled even more sensitively. It repeats here its recommendation 
that the Member in Charge look again at the wording used in the Bill to define an out 
of control dog.   
 
Please refer to my earlier comments on paragraphs 66-69 of the Report.  
 
Para 110: The Committee considers that it is vital for dog wardens to gain 
experience of dealing with instances of out of control dogs on private property, and in 
this regard it recommends that local authorities provide suitable training.  
 
I note the Committee’s recommendation and strongly agree that it is for local 
authorities to take forward in their training strategy. 
 
 
Financial Memorandum 
 
Para 137: The Committee notes with concern, in light of the degree of uncertainty 
about the number of dangerous dogs in Scotland, that there is some uncertainty 
about the estimated costs of implementing the Bill as set out in the Financial 
Memorandum. It is concerned that the Scottish Government considers that the 
financial estimates in relation to the establishment of a DCN regime “may be on the 
low side”. 
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 Para 138: The Committee also notes with particular concern the evidence 
received from those local authorities that made submissions and which are strongly 
of the view that implementation of the Bill will require them to employ additional staff. 
Whilst the Committee recognises that only 9 of the 32 local authorities provided 
evidence in this regard, and notes with concern that no submission was received 
from COSLA, it is of the view that additional responsibilities usually result in 
additional costs. The Committee draws the attention of the Member in Charge to the 
evidence it received from local authorities in relation to potential additional costs and 
invites her to respond to the issues raised.  
 
There are figures available for the number of dog owners prosecuted under 
existing legislation in Scotland. Using this information I anticipate 1,144 DCNs 
will be served across Scotland in the first year; dropping as a culture of 
responsible ownership develops. Dundee City Council told the Committee that 
it agreed with the figures in the Financial Memorandum believing the Bill can 
be implemented utilising existing resources. Indeed Dundee said the threat of 
the notice alone may, more often than not, be sufficient to encourage 
responsible ownership.  All local authorities already carry out dog-related 
duties under the Dog Fouling Act, the Civic Government Act and various 
pieces of animal health and welfare legislation.  I believe they must already be 
staffed appropriately to deliver these duties.  My Bill provides local authorities 
with a more effective set of legislative tools to carry out their work. I note that 
COSLA was invited to respond and did not take the opportunity to do so. The 
evidence provided by 9 local authorities does not provide a Scotland wide 
picture. In going forward I suggest it is for COSLA to negotiate with the 
Scottish Government in line with the procedures under the concordat. 
 
Para 139: The Committee also notes that there is a debate about the potential 
impact on local authority budgets as a result of any transfer of responsibilities from 
the police for dealing with stray dogs. It was unfortunate that the police were unable 
to provide oral evidence to the Committee so that this issue could have been 
explored in more detail. The Committee draws the attention of the Member in Charge 
to the evidence it received on this matter and invites her to respond to the issues 
raised.  
 
Para 140: The Committee notes that the Member in Charge believes that the Bill 
will result in significant cost savings to the public purse in the longer term.  
 
My Bill does not disturb the present legislative position with regard to stray or 
abandoned dogs. Where a dog is unaccompanied in a public place the dog 
would continue to be treated as a stray under section 3 of the Dogs Act 1906 or 
sections 149 or 150 of the Environmental Protection Act 1990. If transfer of 
responsibility for stray dogs was to happen then it should be a matter for local 
authorities and police to agree any financial implications. Nothing in this Bill 
directly impacts on this area. Discussion of costs is a matter of negotiation 
between the police and local authorities to reflect any transfer of 
responsibilities which occurs outside the provisions of the Bill. 
 
 
Subordinate Legislation 
 
Para 143: The Committee agrees with the recommendation made by the 
Subordinate Legislation Committee that the Member in Charge bring forward 
appropriate amendments at Stage 2 in order to place matters beyond doubt in 
relation to the use of the power at section 2(7) on the content of Dog Control Notices. 
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I can confirm that should the general principles of my Bill be agreed to I will 
bring forward the necessary amendments. 
 
Para 148: The Committee notes that the Member in Charge will consider whether 
the order-making power in section 8(1) requires to be amended in light of issues 
raised by the Subordinate Legislation Committee.  
 
The Subordinate Legislation Committee sought further clarification in regard 
to the power taken under section 8, with reference to the purpose of the 
database, and the effect of an entry being made on it. 
 
The Committee asked me whether the power contained within section 8(1) 
could not, having regard to the provision which it makes for the ‘operation’ etc, 
of the database, potentially, be used for purposes extending significantly 
beyond the nature of what is detailed in section 8(3).  In addition the 
Committee asked if it could be confirmed that this power cannot be used to 
make provision as to the effect of the database and of being included in it. 
 
I responded to the Subordinate Legislation Committee with regard to the 
power under section 8(1) to enable the establishment of a database, this is 
sought in the context of enabling the monitoring of the effectiveness of dog 
control notices. I do not consider that this power could be used for purposes 
extending significantly beyond those detailed in section 8(3) as it is limited to 
this purpose.  
 
The provisions in subsection (3) relate to the power given in subsection (1).  
That power can only be exercised to make provision for the setting up and 
administrative operation of the database (subsection (1)(a) and the 
appointment of a database operator (subsection (1)(b)).  
 
I do not consider that the provision could be used to make provision as to the 
effect of the database and of being included in it. Any such provision would be 
beyond the vires of the power, particularly when the context of the provision is 
considered. 
 
I hope this has been helpful. 
 
A copy of this letter goes, via email, to the Cabinet Secretary for Justice, SPICe, 
David Cullum, Claire Menzies-Smith and Claire Tosh for their respective interests. 
 
Yours sincerely, 
 
Christine Grahame MSP 
Member in Charge 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 53  Session 3 
 

Meeting of the Parliament 
 

Wednesday, 10 February 2010  
 

Note: (DT) signifies a decision taken at Decision Time. 

Control of Dogs (Scotland) Bill: Christine Grahame moved S3M-5581—That the 

Parliament agrees to the general principles of the Control of Dogs (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Control of Dogs (Scotland) Bill: 
Stage 1 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-5581, in the name of Christine 
Grahame, on the Control of Dogs (Scotland) Bill. 

14:33 

Christine Grahame (South of Scotland) 
(SNP): It is with great pleasure that I open the 
debate on the Control of Dogs (Scotland) Bill. I 
thank the Local Government and Communities 
Committee for its scrutiny of the bill and for making 
me feel briefly like a minister under interrogation. I 
also thank all those who have worked so hard on 
the bill, including the self-effacing non-Executive 
bills unit staff who are present in the chamber 
today, and my colleague Alex Neil and his staff for 
all the work that they put into developing the policy 
before Alex Neil was elevated to the lofty heights 
of ministerial office and became a willing victim of 
promotion. 

Members who know Alex Neil will know that he 
does not get on well with dogs, but I am a dog 
lover. However, owning a dog is not a right but a 
privilege. Every dog owner, regardless of their 
personal circumstances, has a duty to ensure the 
welfare of their animal and to ensure that their dog 
is kept under control at all times, in the interests of 
public safety. If they cannot do that, their 
behaviour should be challenged, to be frank. 

The bill is not intended to penalise responsible 
dog owners. It should improve their experience by 
addressing irresponsible dog ownership and 
reducing the threat that out-of-control dogs pose. 
Sadly, while most dog owners are responsible, 
there is a growing problem with dog owners who 
do not look after their dogs properly, whether 
through a lack of knowledge that means that they 
do not provide appropriate training or socialisation, 
for example, or by deliberate action, such as the 
use of status dogs that are taught to act 
aggressively. 

We need only pick up the papers and read about 
recent dog attacks to know that the Dangerous 
Dogs Act 1991 has failed to improve public safety. 
That legislation was passed in haste and has been 
repented at leisure. In Scotland, about 600 attacks 
are reported each year, which is more than double 
the figure 10 years ago. 

By focusing on deed, not breed, my bill will 
reduce the number of attacks in two ways. The 
dog control notice regime will give authorities the 
power to require dog owners to keep their dogs 
under control or face a criminal conviction. If used 
properly, that power will reduce the number of 
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lower-level incidents—I stress that phrase—in 
which dog owners perhaps need guidance on how 
to keep their dog under control. It will also prevent 
many dogs from developing more dangerous 
behaviour that might lead to dog attacks. 

The bill requires owners to ensure that their 
dogs are kept under control at all times and in all 
places—I emphasise that. Currently, if a child is 
attacked in a dog‘s home, where it is permitted to 
be, the owner cannot be held legally responsible 
unless the dog is of a banned breed. That is 
clearly wrong. My bill extends to all places existing 
offences that relate to dogs that are dangerously 
out of control. 

I thank the Local Government and Communities 
Committee for supporting the bill‘s general 
principles. I will tackle the main issues that the 
committee raised, which were corroboration, the 
definition of ―out of control‖ and implementation 
costs. 

On corroboration, I agree with the committee 
that the bill does not require authorised officers to 
work in pairs to serve dog control notices. I 
understand that the committee‘s concern is that 
the validity of a notice 

―may be used as a defence in a criminal prosecution.‖ 

My clear view is that the offence of failure to 
comply with a notice, as provided for at section 5, 
is a separate matter that relates to a separate and 
subsequent incident. Corroboration is therefore 
required only for the incident that is the breach. As 
I explained to the committee, that is because we 
will move from a civil matter to a criminal matter—
a breach—that requires corroboration. If members 
would like the rather lengthy technical answer, I 
can return to the issue in my closing speech. 

The definition of ―out of control‖ gave rise to 
concern. The bill provides a two-part test to assist 
authorised officers in assessing whether a dog is 
out of control. The first part is that the dog 

―is not being kept under control effectively and consistently‖ 

and the second part is that the dog is causing 

―reasonable … alarm, or … apprehensiveness‖. 

The two parts must be taken together and provide 
the basis on which an authorised officer can 
determine whether a dog is out of control—the 
word ―and‖ is crucial. 

Formulating an appropriate test is not easy. 
Providing a definitive list of behaviours or actions 
to cover out-of-control behaviour is neither 
practical nor beneficial. Each case must be 
assessed on individual circumstances. 

The committee heard concerns that ―reasonable 
... alarm, or ... apprehensiveness‖ is too imprecise 
and might lead to inconsistency in notices. Many 

acts use a reasonableness test, which is a widely 
recognised proposition. It applies to MSPs when 
we consider what interests to register. The test for 
registration is whether a fair minded and impartial 
observer would reasonably consider that an 
overseas visit, for example, would prejudice the 
member‘s behaviour. Historically, that was known 
as the test of what the man on the Clapham 
omnibus would think. 

Under the bill, when considering whether a dog 
is out of control, authorised officers will have to act 
objectively and ask themselves whether a fair-
minded and impartial observer would conclude 
that the dog was causing alarm or 
apprehensiveness. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): In country areas, dogs often 
escape from gardens. If, for instance, a dog took a 
rabbit, a reasonable person might conclude that 
somebody would be apprehensive about that and 
not like it, but that would not come anywhere near 
what most people would consider alarm or 
apprehensiveness. Will the member make the 
intention absolutely clear? 

Christine Grahame: The member has just 
illustrated why one would not try to pin down every 
circumstance. The facts and circumstances of 
every case determine what is reasonable. My 
observation on the case that the member cited is 
that it would not meet the reasonableness test: 
nobody would have been put in a state of alarm. 

The bill requires authorised officers to explain 
the reasons that led them to issue a notice. If 
someone does not like the reasons and objects to 
the serving of the notice, they can appeal. The 
measure will be tested. I believe that there are 
sufficient safeguards in the bill. The 
reasonableness test is a common one. I also 
believe that the bill‘s definition of ―out of control‖ 
will work in practice. 

Given that I am short of time, Presiding Officer, I 
will deal quickly with the issue of size and power, 
which some committee members thought would 
undermine the theme of deed not breed. I do not 
share witnesses‘ concerns in that regard. The 
provision is framed in such a way that it focuses 
on deed. Let me explain. A dog that is large and 
powerful and which might otherwise cause alarm 
or apprehensiveness, such as a Rottweiler, but 
which is kept under control cannot be the subject 
of a notice. The same Rottweiler, if it were walked 
by an eight-year-old child who was incapable of 
controlling it because of its sheer size and power, 
could be considered to be out of control, but only 
if, for example, it snapped at people or other dogs. 
The deed is the actions of the dog allied to 
allowing a child to take charge of a dog that is 
simply too big for them to control. 
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Taking the argument one step further, a dog that 
is not large or powerful, such as a Yorkshire 
terrier, but which behaved in a manner that 
caused alarm or apprehensiveness and which was 
not controlled effectively and consistently would be 
considered to be out of control. That goes to the 
heart of the approach in the bill. The breed or size 
of dog that is misbehaving is irrelevant. 

The Deputy Presiding Officer: The member 
must now wind up. 

Christine Grahame: I have other points to 
make, Presiding Officer. I hope that I can address 
them in my summing up. 

I move, 

That the Parliament agrees to the general principles of 
the Control of Dogs (Scotland) Bill. 

The Deputy Presiding Officer: I call Duncan 
McNeil to speak on behalf of the Local 
Government and Communities Committee. 

14:42 

Duncan McNeil (Greenock and Inverclyde) 
(Lab): I apologise, Presiding Officer, for arriving 
late in the chamber. I am getting confused in my 
old age. I noted down three different times for the 
debate—2.45 pm, 3.00 pm and whenever I was to 
arrive. Please accept my apologies. No offence 
was intended. 

I am pleased to be taking part in this debate as 
convener of the lead committee that considered 
the bill. I pay tribute to Christine Grahame for 
bringing forward the legislation and to Alex Neil for 
his work on the bill before he was elevated to 
ministerial office. I also thank all the witnesses 
who provided the committee with evidence, 
particularly the dog wardens who gave good and 
practical evidence on their daily and weekly 
involvement in dealing with dogs that are out of 
control. I think that all committee members were 
impressed with the evidence. I am also grateful to 
my colleagues on the committee for their input and 
to our clerks and researchers, who were as hard 
working as ever. 

In the time that is available to me, I intend to 
focus on just a few of the key issues on which the 
committee reported. The bill seeks to address the 
underlying reasons why dogs become out of 
control and dangerous. I am no expert on dogs. 
That said, all politicians have experience of 
dogs—including dangerous dogs—from delivering 
leaflets and campaigning. From the evidence of 
the experts, it is clear that a dog becomes 
dangerous; it is not born that way. 

As Christine Grahame said, the bill is about 
prevention. It seeks to influence the behaviour of 
the dog owner in order to improve the behaviour of 
the dog. We all can conjure up images of people 

who use dogs almost as offensive weapons. In 
that regard, the committee supports the 
introduction of a dog control notice regime. The 
notices have become affectionately known in the 
media as dog antisocial behaviour orders—or dog 
ASBOs—a description that is perhaps not entirely 
wide of the mark. 

The committee welcomes the fact that the focus 
in the bill is on deed and not breed. That is unlike 
much of the current dog legislation, where the 
focus is the other way round or, if I might be 
indulged for a moment, Presiding Officer, where 
the tail appears to wag the dog—boom, boom. 

There were some concerns in evidence about 
the definition in the bill of a dog that is out of 
control and the use of terms such as giving rise to 
―reasonable … alarm‖ and ―apprehensiveness‖. 
We felt that such language was imprecise and 
could lead to confusion in interpretation, 
particularly for those who are charged with 
determining whether a dog is actually out of 
control. It is important that there is clarity in that 
regard. 

The committee welcomes the bill‘s intention to 
address a deficiency in the Dangerous Dogs Act 
1991 so that if a dog attacks someone in the home 
in which it is kept, the owner will no longer be 
immune from prosecution. I am sure that all 
members have seen and read about the 
devastating consequences of attacks by dogs in 
the home, especially where young children were 
involved. If the bill goes some way towards 
preventing such attacks, it will be worth while. 

I turn to the issue of cost. Given the poverty of 
information regarding the number of dangerous 
dogs in Scotland, the committee and Christine 
Grahame acknowledged that there is a degree of 
uncertainty about the financial assumptions that 
have been made in the financial memorandum. 
The Scottish Government also acknowledged that 
the estimates 

―may be on the low side‖. 

Local authorities expressed concern to us about 
the bill‘s assumption that no additional costs to 
them would arise from the legislation. 

Christine Grahame: Does the member 
recognise that Dundee City Council agreed with 
the figures in the financial memorandum? Not all 
local authorities in Scotland took the same view. 

Duncan McNeil: The member is correct. 
However, councils operate at different levels; 
some have no dog wardens at this time. If the bill 
is passed, there will be an expectation, at least, 
that they should operate to a minimum required 
standard, which will incur costs. As some councils 
have said, they may have to employ additional 
staff to do justice to the bill. Councils also thought 
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that there was the potential for additional costs to 
fall to them as a result of any transfer of 
responsibilities from the police, who, as members 
know, deal with many stray dogs at weekends and 
so on. The committee welcomed the Scottish 
Government‘s confirmation that it is seeking to 
engage with the Association of Chief Police 
Officers in Scotland and the Convention of 
Scottish Local Authorities to discuss the matter. 

The committee reported on a number of other 
issues, such as corroboration of evidence and 
access to private property to serve a notice, that I 
do not have time to cover today. My final point 
concerns the power under the bill to establish a 
Scottish dog control database. The Scottish 
Government does not support that proposal, and 
the committee is not convinced of its merits, 
especially given the likelihood that only a small 
number of notices will be issued. However, the 
committee is attracted by the proposal that a 
register of disqualified owners be established, to 
enable information to be shared among local 
authorities, the police and others. The Scottish 
Government has indicated some support for that 
suggestion, and we have recommended that it be 
explored further. 

This is a good bill with good intentions. It has a 
lot to commend it, and I hope that it will make a 
difference, if enacted. The committee therefore 
recommends that the general principles of the bill 
be agreed to. 

14:48 

The Cabinet Secretary for Justice (Kenny 
MacAskill): I thank Christine Grahame and the 
non-Executive bills unit for their work. Like other 
members, I commend Alex Neil on laying the 
foundations for the bill and thank the members 
and clerks who were involved in preparing the 
stage 1 report. 

The Scottish Government welcomes the policy 
objective of the bill, which is to make our 
communities safer by enabling effective preventive 
action to be taken against dogs that are out of 
control. The creation of a dog control notice 
regime will encourage dog owners to take 
responsibility for the actions of their dogs. Under 
the bill, authorised officers will be able to issue a 
dog owner with a dog control notice if their dog is 
found to be out of control. Such notices will be civil 
notices, but it will be possible to prosecute dog 
owners if they breach the terms of a notice. 

Before a dog control notice can be issued, the 
dog in question must be deemed to be out of 
control. We are aware that some concern has 
been expressed about the definition of ―out of 
control‖ in section 1. The out of control test is a 
two-part test, both parts of which must be met. In 

our view, the two-part test is satisfactory. 
However, we note that the stage 1 report suggests 
that the bill is ―too imprecise‖ on exactly what 
constitutes  

―reasonable…alarm, or apprehensiveness‖  

in the test. In their evidence, some people 
complained about the inclusion in the test of a 
reference to a dog‘s ―size and power‖. It will be 
interesting to hear views on that during the debate. 

There has been some discussion regarding the 
costs of the new dog control notice regime. The 
main responsibilities under the proposed regime 
will fall on local authorities, as Duncan McNeil 
mentioned. In their stage 1 evidence, some local 
authorities indicated that existing dog wardens 
would take on the role of authorised officer without 
any new costs being incurred. Others disagreed, 
suggesting that higher costs would result from 
employing and training new staff. Our position is 
that the new dog control notice regime is designed 
to be a preventive regime. We do not expect 
thousands and thousands of dog control notices to 
be issued every week. 

We hope that local authorities will be able to act 
as Dundee City Council has done. In its evidence 
on the proposed new regime, it said: 

―the costs can be absorbed.‖—[Official Report, Local 
Government and Communities Committee, 18 November 
2009; c 2667.] 

Should the new responsibilities, once 
implemented, give rise to a request from local 
government for extra central Government 
resources, discussions would have to take place in 
accordance with the concordat with COSLA and 
local authorities. 

David McLetchie (Edinburgh Pentlands) 
(Con): Historic. 

Mike Rumbles: Historic. 

Jim Tolson (Dunfermline West) (LD): It‘s no 
historic any more. 

Kenny MacAskill: You can have it as ―historic‖ 
if you want. Anyway, those discussions would 
have to take place. I can tell Mr McLetchie—Mr 
McNeil referred to this—that we are conscious of 
the divergence of views on the matter. 

Dundee City Council might have problems in 
some areas, as is the case elsewhere, but that 
authority feels that the matter can be dealt with 
under the existing regime. It seems to the 
Government that if Dundee City Council can deal 
with such matters, other local authorities, too, 
should be capable of addressing them using 
current resources. 

The bill seeks to amend the Dangerous Dogs 
Act 1991, as Christine Grahame said, so that it will 
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be an offence for a person to allow a dog to be 
dangerously out of control in ―any place‖. We 
recognise that that gap in the law has to be 
addressed. Currently, as Christine Grahame 
emphasised, a dog owner is liable only if their dog 
is dangerously out of control ―in a public place‖. It 
is right and appropriate that dog owners are held 
accountable for their dogs both in public and in 
private, and we welcome the change. 

For those reasons, we are happy to support the 
bill at stage 1. 

14:52 

Michael McMahon (Hamilton North and 
Bellshill) (Lab): I congratulate Christine Grahame 
on introducing the bill and on all her efforts since 
June last year, when she picked up the baton that 
was passed to her by Alex Neil, who pursued the 
issue originally. I thank the members of the Local 
Government and Communities Committee and 
their clerking team for their work in scrutinising the 
bill since being designated the lead committee. I 
also thank NEBU for its efforts to ensure that the 
bill could be discussed today. I pay tribute to those 
who gave evidence on the bill and highlighted a 
variety of pertinent issues, some of which remain 
outstanding this afternoon and have already been 
outlined. 

Whatever issues remain outstanding, the 
starting point of the bill is right. The Dangerous 
Dogs Act 1991 was much criticised at the time, as 
it was viewed as a knee-jerk reaction to a 
distressing problem. The spate of horrific dog 
attacks that preceded that legislation were not 
acceptable, and the issue required to be 
addressed. However, the haste with which that 
legislation was passed prevented effective 
analysis of the causes of the problem and a proper 
determination of the necessary measures to 
address it. Christine Grahame is therefore 
accurate in her assessment that the current 
legislation on dogs is piecemeal, and has tended 
to focus on breeds of dogs and dangerous dogs 
rather than on why dogs become out of control 
and on what has to be done to tackle the dog 
owner who fails to control their pet. 

Shining the spotlight on the act that takes place 
instead of on the type of dog involved is eminently 
more sensible, and it is hardly surprising that the 
Kennel Club and the Scottish Society for the 
Prevention of Cruelty to Animals support the bill as 
a result. Nevertheless, Labour members are 
concerned about aspects of the bill. 

The bill primarily aims to create an 
administrative regime that seeks to influence the 
behaviour of dog owners and to promote 
responsible ownership, but the measures that are 
outlined to achieve that will require a sizeable 

injection of cash into local authorities, especially to 
provide for the administration of dog control 
notices. Christine Grahame has argued that the 
officers who would be involved are already 
employed by local authorities, which must deal 
with dogs, and that the new duties in the bill would 
be subsumed into existing duties. However, 
although the Scottish National Party Government 
has tried its best to deny the consequences of its 
budget, the reality is that local authorities are 
cutting staff by the thousand and that cuts are 
falling in areas such as community safety and are 
affecting community wardens and other people 
who deal with responsibilities in relation to dog 
fouling and dog-related antisocial behaviour. 

The evidence that was presented during the 
consultation is a year old, but even a year ago 
local authorities were advising the Parliament that 
they would need to recruit additional staff to 
implement the proposed DCN regime. If the 
regime would have been a problem for councils in 
2008-09, it would be a bigger burden on councils 
this year, given the fiscal constraints that they face 
and will face in the future. 

Issues that have been raised about 
corroboration are of equal concern. The validity of 
corroboration is a complex issue, which requires 
much more scrutiny. The definition of ―out of 
control‖ is an issue, because judging what it 
means is subjective. The formulation of a test that 
applies across a range of situations is a major 
concern. 

Christine Grahame: With respect, does the 
member appreciate the distinction between civil 
and criminal law? There is no mandatory 
requirement for corroboration in a civil matter. 

Michael McMahon: That argument has been 
made, but the issue still requires scrutiny, because 
what frightens one person might not concern 
another. The ―how long is a piece of string?‖ 
approach to the definition is not good enough, and 
assertions of validity are not sufficient. We need to 
be confident that the bill would be effective. 

I look forward to the rest of the debate. I hope 
that members raise the financial and technical 
issues that were identified in evidence at stage 1, 
and I hope that answers that alleviate our 
anxieties will be provided. 

14:56 

David McLetchie (Edinburgh Pentlands) 
(Con): I apologise for my late arrival in the 
chamber, particularly to Christine Grahame, and to 
Duncan McNeil, during whose speech I arrived. I 
was caught out by the speed with which the 
Scottish Parliamentary Corporate Body dealt with 
members‘ searching questions on its stewardship 
of the Parliament. 
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When that political Rottweiler, Alex Neil, was 
promoted to the post of Minister for Housing and 
Communities, to lead the SNP‘s savage attack on 
the rights of Scotland‘s tenants, one of the few 
welcome consequences of the change was that 
Christine Grahame became the member in charge 
of the bill. 

Christine Grahame: I ask the member to desist 
from calling me a poodle. 

David McLetchie: A poodle? 

Christine Grahame: Yes. 

The Deputy Presiding Officer: Can we get on 
with the bill, please? 

David McLetchie: I had no intention of calling 
Ms Grahame a poodle. I commend Alex Neil for 
his work on the bill proposal and Christine 
Grahame for the characteristic vigour with which 
she picked up the baton, as Mr McMahon put it—
or indeed the stick, leash or muzzle. 

The legislation in the field is in need of 
modernisation. On the basis of all the evidence, it 
is fair to conclude, as the Local Government and 
Communities Committee did, that the breed-based 
approach that was taken in the 1991 act has not 
worked. Particular breeds have been banned and 
might even have died out in this country, but there 
are still many cross-bred dogs that have been 
bred and trained to exhibit aggressive behaviour, 
which cause alarm to people and are a threat to 
public safety. For people who take a perverse 
delight in intimidating their neighbours, engaging 
in gang conflict or strutting their stuff in the hood, a 
powerful dog is a fashion accessory and a 
weapon. In many cases, as we know, the dog 
owners are a good deal more dangerous than the 
dogs. We need to change the law, as Christine 
Grahame has said. We need to focus on 
irresponsible dog owners and to extend the ambit 
of the law to cover the behaviour and control of 
dogs on private property. 

The bill will create dog control notices and place 
dog wardens, who are employed by local 
authorities, at the forefront of policing irresponsible 
behaviour. I confess that I am sceptical about the 
modest costs of the new approach as claimed in 
the financial memorandum. My view is shared by 
the National Dog Warden Association, which 
provided evidence. However, that is not an 
argument against the measures in the bill, 
although the issue will bear further examination as 
the bill progresses through the Parliament. 

Some of the evidence that the Local 
Government and Communities Committee heard 
focused on whether corroboration will be 
necessary in the serving of a dog control notice, 
given that the breach of such a notice might lead 
to a criminal prosecution, in which the notice‘s 

validity might be an issue. That has a bearing on 
the financial aspects, because it could require dog 
wardens to work in pairs to provide corroboration, 
thereby increasing the costs that are associated 
with the bill. However, on the basis of the further 
submission that Christine Grahame made to the 
committee and the discussion to date in light of the 
committee‘s stage 1 report, I am satisfied with the 
analysis that corroboration is not a legal necessity.  

Having said that, because breach of a dog 
control notice will be a criminal offence, it will have 
to be corroborated by witnesses. We are all well 
aware that it can be difficult to persuade people in 
some communities to come forward in support of 
complaints and to act as witnesses to the breach 
of a notice in relation to other aspects of antisocial 
behaviour. Therefore, witnesses to the breach of a 
dog control notice may still have to come from the 
ranks of the professionals rather than the public if 
justice is to be done and our neighbourhoods are 
to be made safer. 

The Conservatives support the bill‘s objectives. 
We hope that the mechanisms that it introduces 
and the changes in the law that it makes will fulfil 
those objectives, make our communities safer and 
advance the welfare of animals in Scotland. For 
that reason, the bill deserves a fair wind in the 
Parliament, and I look forward to its passage on to 
the statute book. 

15:01 

Mike Pringle (Edinburgh South) (LD): The 
Control of Dogs (Scotland) Bill was introduced on 
22 June 2009 by Christine Grahame MSP. The bill 
seeks to modernise the law on the control of dogs 
and has four main aims: to introduce a new regime 
of dog control notices, which will enable local 
authorities to impose measures on owners or 
persons in charge of dogs; to provide the Scottish 
ministers with a power to establish a national 
database of dog control notices; to enable a local 
authority to apply to a court to have a dog 
destroyed if it considers that the dog is out of 
control and dangerous; and to extend a person‘s 
liability for a dog that is dangerously out of control 
such that it applies in all places. 

The policy memorandum suggests that 
irresponsible ownership of dogs is the main factor 
underlying the increasing rate of dog attacks. Such 
irresponsibility includes owners not undertaking 
training with their dogs, not treating dogs correctly 
or not socialising dogs properly. Other factors that 
are highlighted include individuals who are 
engaged in criminal or risk-taking activities 
keeping powerful dogs as status symbols or 
accessories to their own aggressive behaviour and 
a growing trend for urban gangs to use aggressive 
dogs as weapons. 
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Four United Kingdom acts relate to dangerous 
dogs: the Dogs Act 1871; the Dangerous Dogs Act 
1989, which amends the 1871 act; the Dangerous 
Dogs Act 1991; and the Dangerous Dogs 
(Amendment) Act 1997, which amends the 1991 
act. The reason that I mention all four acts is that 
that complexity causes considerable problems in 
the courts, as a friend of mine who is an advocate 
has experienced. He has prosecuted in several 
dangerous dog cases and feels that there are 
problems with the way in which owners are 
prosecuted. Several different laws can be used to 
prosecute, which means that there are often 
unintended consequences and that punishments 
are not necessarily uniform. 

The principle in the bill of focusing on deed not 
breed caused considerable discussion. In the 
consultation, 39 respondents explicitly supported 
that approach, while only six were opposed. 
However, some breeds are clearly far more 
aggressive than others. For example, a Rottweiler 
is obviously more dangerous than a Chihuahua, 
Scottie or west Highland terrier due to its sheer 
size, weight and bite force. I suggest that more 
work needs to be done on that area of the bill. 

Christine Grahame: Will the member give way? 

Mike Pringle: I do not have time. I am sorry. 

The consultation by Alex Neil MSP dealt with the 
definition of a dog ―being dangerously out of 
control‖ and elicited a wide range of responses. 
Respondents either offered definitions of the 
phrase or gave examples of behaviour by dogs 
that could constitute being dangerously out of 
control. However, I am not sure that the definition 
of a dangerous dog has been bottomed out. 

No financial costs are expected to fall on the 
Scottish Government, assuming that the Scottish 
dog control database is not established initially. 
Should such a database be created, it is 
anticipated that it will cost £7,500. However, I do 
not think that the cost has been defined, as others 
have said. The figure was based on the 
experience of establishing a nationwide database 
under the Tobacco and Primary Medical Services 
(Scotland) Bill, but I am not sure that the cost will 
be the same for the proposed dog control 
database. 

As we have heard, the costs that are set out in 
the financial memorandum caused the committee 
some concerns. Michael McMahon, in particular, 
has expressed those concerns. Concerns were 
also expressed by local authorities, which felt that 
the estimates were on the low side. The 
committee will revisit that issue at stage 2, and it 
has asked the member responsible to respond to 
the concerns that have been raised. 

15:05 

Christopher Harvie (Mid Scotland and Fife) 
(SNP): I congratulate Christine Grahame on her 
work on the bill. We do not know how many dogs 
there are in Scotland, but we guesstimate that 
there are between half a million and a million. I 
wonder whether there is a connection with the 
Scots language itself in terms of the ambiguity of 
its syntax, an absolutely inscrutable example of 
which the great Conservative politician John 
Buchan encountered in the Borders: ―Whae 
belangs this wee dug?‖ 

It is a fact that, in 2006-07, 623 offences were 
recorded under the Dangerous Dogs Act 1991—
the numbers have been steadily increasing since 
1999. The 1991 act banned a number of breeds 
as particularly dangerous, and the intention was 
that they would die out altogether. However, there 
are still perhaps 10,000 pit bull terriers in Britain, 
though it is reassuring that there are not many 
Japanese tosas, which I have seen defined as a 
sort of canine sumo that weighs up to 17 stone—
members will know one when they see one. 

The Dangerous Dogs (Amendment) Act 1997 
amended the 1991 act by allowing owners of four 
dangerous breeds to reapply for their dogs to be 
placed on the index of exempted dogs, subject to 
various conditions. However, that legislation 
placed great emphasis on the dog and less 
emphasis, as people have pointed out, on the 
owner. Christine Grahame‘s bill nails the owners 
of out-of-control dogs. Dog notices served on 
owners of such dogs will ensure that offending 
dogs are microchipped. As we have heard, 
authorised officers will be able to impose further 
conditions. 

Vagueness about dog numbers potentially 
raises a financial issue, as Michael McMahon 
pointed out. A long-term decrease in dog attacks 
and incidents involving dogs will mean savings. In 
that context, the reintroduction of dog licences 
might be worth considering. The history of dog 
licences slept and slept: they were 7/6d when they 
were first imposed in Queen Victoria‘s day and 
remained at that price into the decimal age, until 
Thatcher abolished them in 1987. In Europe, dog 
licences do not seem to be a problem. Dogs must 
be registered, with tattooing and micro-chipping 
often required, in almost all European Union 
countries. Ireland collects an annual licence fee, 
and it costs about 150 euros a year in Germany to 
run an Alsatian. In Switzerland and Austria, 
mandatory registration and insurance are 
accompanied by a dog tax that is paid annually to 
local authorities. Incidentally, one should always 
remember the great definition of American 
democracy, which is that everyone is elected—
from dog catchers to Presidents. They sometimes 
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seem to make terrible mistakes, though, in 
electing people to the latter position. 

Dog taxes that are dependent on the size and 
breed of dog have the advantage of making 
people think twice about dogs that are big or hard 
to control. With regard to dog licences, we need 
funds to install bins for dog dirt, fence off kids‘ 
playgrounds and make parks safe for children. 
Judging by the letters that I get about park 
conditions, I am sure that angry voters send 
photographs of canine deposits on the grass to 
many MSPs, who of course realise the threat that 
such deposits pose to children running free. A 
small licence fee would not put great pressure on 
individual dog owners, but would provide local 
authorities with the means to fund cleanliness 
measures and the dog control measures that are 
specified in the bill. 

Christine Grahame‘s bill parallels European 
measures. The 1991 act caters for all breeds of 
dog, including dogs that could benefit from the 
proposed new measures. Targeting deed, not 
breed, would be a considerable improvement on 
the existing legislation. 

15:10 

Elaine Murray (Dumfries) (Lab): I speak as a 
dog lover who has had the pleasure of owning 
several dogs over the course of my life. I also 
speak as someone who has twice received 
hospital treatment due to attacks by dogs—not my 
own dogs. I was a signatory to the bill, and I have 
watched its progress with interest. 

The principles of the bill have received support 
from a range of organisations: the Dogs Trust, the 
Scottish Society for the Prevention of Cruelty to 
Animals, Advocates for Animals, the Kennel Club, 
the British Veterinary Association and the 
Communication Workers Union. One of the first 
questions I was asked when I visited local sorting 
offices before Christmas was, ―What‘s happening 
with Christine Grahame‘s bill?‖ 

The Dangerous Dogs Act 1991 makes it an 
offence to allow a dog to be dangerously out of 
control in a public place or in a private place where 
the dog is not permitted to be. In most instances 
when postal workers are attacked—indeed, in the 
two instances when I was attacked—the dog is in 
its own territory. Some 70 per cent of the 6,000 
attacks by dogs on postal workers in the UK take 
place on private property where the dog‘s 
presence is permitted, and the extension in the bill 
of liability for a dog that is out of control to its 
behaviour in all places would help to protect those 
workers. 

The bill rightly recognises the behaviour of dog 
owners as the primary cause of attacks by dogs. 
There are two principal reasons for that. The first 

is ownership of dogs by people who do not 
understand how to train and control them—if a 
human being is not in control, a dog may become 
aggressive because it is nervous or feels that it 
has to take control itself. The other reason, which 
David McLetchie and Mike Pringle referred to, is 
the deliberate encouragement of aggressive 
canine behaviour as part of the owner‘s more 
general antisocial behaviour. Dogs were used in 
warfare in many early civilisations, and 
unfortunately some are still obtained and used 
deliberately for the purposes of intimidation. 

While I support Christine Grahame‘s bill, I 
believe that, as it stands, there is an anomaly in it. 
The bill concentrates on deed not breed, but the 
list of prohibited dogs—pit bulls, Japanese tosa, 
fila brasileiro and dogo argentino, which sound a 
bit like cartoon characters but are actually large 
US mastiff-type dogs—will remain. Only pit bulls 
have been an issue in Britain; the others are 
virtually unknown here. 

The Dangerous Dogs Act 1991 was, in part, a 
response to the tragic killing of an 11-year-old girl 
in Dunoon by two Rottweilers. Other breeds, 
including Staffordshire bull terriers and one of my 
favourite breeds, the Jack Russell terrier, have 
been known to attack people. Indeed, Jack 
Russells have a bad record of on occasion killing 
young babies. 

Pit bulls also have a bad reputation, but the pit 
bull is not actually a breed of dog. It is a type of 
dog that is defined by the characteristics of the 
American pit bull. It is therefore defined by 
physique and conformation, and not by lineage. A 
Staffordshire bull terrier crossed with a Labrador 
could produce a pit bull terrier type dog, and 
anyone who obtains a pup that grows up into that 
type of dog is in theory committing an offence if 
they do not have it destroyed. The law is 
unworkable in practice, which we know as there 
are many pit bull type dogs still living in the UK, 
some of which are dangerous but most of which 
are probably not. 

The Kennel Club, which also submitted evidence 
on behalf of the dangerous dogs act study group, 
states in its own submission that 

―it may not be practical in the current political climate to 
remove the list of banned breeds‖. 

However, if the argument really is about deed not 
breed, that is a bit of a cop-out. Owners who have 
out-of-control, aggressive pit bull type dogs should 
be prosecuted; owners who have well-disciplined 
and well-behaved pit bull type dogs should not be 
forced to have them destroyed if the dog‘s only 
offence is the way that it looks. 

My preference would be the repeal of sections 1 
and 2 of the Dangerous Dogs Act 1991, although I 
understand that that may be difficult at the 
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moment. If that is not acceptable, I believe that the 
index of exempted dogs should be reopened to 
owner-led applications, which would enable the 
responsible owners of pit bull type dogs to apply 
for exemption and to register them if certain 
requirements are met, such as muzzling. I 
therefore suggest that the Scottish ministers 
invoke their powers under subsections (5) and (6) 
of section 1 of the Dangerous Dogs Act 1991 to 
reopen the index of exempted dogs to owner-led 
applications. 

15:14 

Jim Tolson (Dunfermline West) (LD): I have 
given my support to Ms Grahame to ensure that 
the bill is debated both in committee and in the 
chamber. I have done so because I am concerned 
that the Dangerous Dogs Act 1991 may not now 
provide adequate protection to members of the 
public—we have certainly heard evidence of that 
today. 

As many other members have done, I want to 
emphasise that the bill is by no means an attack 
on dog owners—far from it—but it is a serious 
attempt to put in place training for people and 
animals when such training is necessary, and to 
implement enforcement procedures such as dog 
control notices. 

I applaud Alex Neil, whose elevation to high 
office meant that he could no longer proceed with 
the bill, and Christine Grahame, for introducing it. 
The simple focus of their concern, which involves 
a change of emphasis from breed to deed—and 
the deeds that very few dogs carry out—is correct. 
The Local Government and Communities 
Committee‘s evidence sessions on the bill were 
among the most informative that I have taken part 
in in more than two years, and there have been a 
number of extremely good and heartfelt speeches 
in today‘s debate. 

I want to touch on what members have said 
about some of the key points in the bill. The 
minister was among those who said, quite rightly, 
that the bill will help dog owners to become more 
responsible. That is very much the case, given 
that it adopts a carrot-and-stick approach. It 
makes it clear that when a dog needs training, that 
will be a requirement. The associated issues of the 
cost and availability of such training should be 
examined in more detail at stage 2 but, in many 
ways, the bill provides a preventive regime, which 
is most welcome. 

Most members have dealt with the bill‘s focus on 
deed not breed. Michael McMahon was quite right 
to say that the bill is a welcome step forward from 
the 1991 act, which David McLetchie and others, 
including me, feel has not worked. It had the 
wrong emphasis and, as many members have 

said, was brought in in haste after some extremely 
concerning incidents in Scotland and elsewhere. 

Only a few members have discussed the 
Scottish dog control database. Further 
investigation is required at stage 2 of the 
Government‘s ability to provide it and the costs 
that would be involved. It appears, certainly from 
the Scottish Parliament information centre briefing, 
that those costs might be relatively low. As I said 
in committee, I believe that there are advantages 
to having a centralised database when the 
information is largely already collected by our local 
authorities at a fairly minimal cost. 

We have all encountered dangerous dogs during 
our campaigning, which involves putting our 
fingers through letterboxes. Fortunately, I and 
others have come back with our fingers intact, but 
there have been a few close shaves over the 
years. In 25 years of campaigning, the closest that 
I have come to being attacked is feeling the warm 
breath of a dog or a wet nose on my fingertips, 
and that is quite close enough. That is one reason 
why I feel that the focus on deed not breed is so 
important. The big dogs tend to give a warning 
when someone comes near their letterbox, 
whereas little terriers hide at the back and wait for 
the chance to snap at whoever puts their fingers 
through—including Tories. 

Joking aside, the points that have been made 
are well founded. The issue is a serious one, 
whether we are talking about politicians, posties or 
anyone else. We must ensure that anyone who 
goes near dogs will be safer. Unfortunately, it is 
often close family members who are the victims of 
attacks. 

I am supportive of the bill. I believe that it makes 
major improvements to existing legislation and that 
it will provide better protection for constituents of 
all ages. Although members of the Lib Dem group 
have a free vote on the issue, I hope that many of 
them, and others, will join me in supporting the bill 
at stage 1 later this afternoon. 

15:18 

Michael McMahon: As was the case during the 
Local Government and Communities Committee‘s 
deliberations on the bill, there has been an 
understandable consensus on the aims and 
general principles of Christine Grahame‘s bill. The 
proposal to focus on deed not breed and to 
establish an administrative regime to influence the 
behaviour of dog owners has widespread support. 
Requiring a dog owner to keep their dog on a lead, 
among other things, does not appear to be a 
particularly onerous requirement when the safety 
of individuals and our wider community is at stake, 
so it is hardly surprising that the bill‘s measures 
have found support. 
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However, we cannot ignore the concerns that 
emerged during stage 1 scrutiny of the bill. Earlier, 
I raised the issue of the cost to local authorities of 
the bill‘s provisions. Those fears have not quite 
abated as the debate has unfolded. Even the 
Scottish Government considers that the financial 
estimates on the establishment of a DCN regime 
may be on the low side. We must be careful not to 
burden our councils with measures that have 
resource implications that are not properly 
provided for. 

Most of the local authorities that gave evidence 
expressed concern about the bill‘s cost 
implications. Scottish Borders Council specifically 
asked for central Government to make additional 
funds available to pay for the impact of the bill. 
Christine Grahame has repeated her comparison 
between her bill‘s potential financial impact and 
the impacts of the Dog Fouling (Scotland) Act 
2003 and the Civic Government (Scotland) Act 
1982 to argue that costs will not rise, but I remind 
her that councils have rebutted that comparison 
and called it ―disingenuous‖, among other things. 
They have pointed out that her bill will place a duty 
on them to act and to monitor compliance, and 
that that will have considerable costs. 

Concerns have also been expressed about the 
increases in costs that will be incurred by the 
transfer from the police to councils of 
responsibilities for dealing with stray dogs. It was 
claimed in evidence that was provided to the 
committee that the costs to local authorities would 
soar, because they do not currently provide 24-
hour cover and out-of-hours working, and do not 
have the facilities or the funds to do so. It is also 
worrying that no discussions appear to be taking 
place between the police and local authorities on 
the transfer of budgets to cover any shift in 
responsibility. 

In such a short debate, it has not been possible 
for me to cover all of the bill and to consider the 
implications and merits of provisions such as 
those on a Scottish dog control database or the 
opportunities that could have been missed in not 
seeking to amend further the Dangerous Dogs Act 
1991. I am pleased that other members have 
focused on those issues, which can be considered 
at stage 2. We can look forward with confidence to 
the committee dealing with those concerns and 
others that must be addressed at that stage. In the 
meantime, we will give the bill a fair wind, as 
others have asked us to do, and encourage the 
bill‘s progress. I will be happy to support its 
general principles when we vote this afternoon. 

15:21 

Kenny MacAskill: Christine Grahame ably laid 
out the purposes of the bill, which has received 
uniform support across the chamber. As Michael 

McMahon said, there are legitimate matters that 
will have to be teased out—that will be the 
committee‘s purpose—but I think that everybody 
supports the points that Christine Grahame made. 
Possessing a dog is not a right; it is a privilege. It 
is not a matter of being anti-dog. We have heard 
numerous jokes and anecdotes, but, sadly, 
tragedies occur. Related legislation has been 
passed as far back as the 19

th
 century. Even 

during my time as a practising agent, three related 
bills were introduced because the existing 
provisions were not fit for purpose. Those pieces 
of legislation have been referred to. 

It seems to me that Christine Grahame has 
managed to address a lacuna in the law. There 
are matters that must be addressed, but the bill 
strikes a balance. We should not interfere with 
people enjoying the company of a dog and the 
responsibility that goes with having a dog, never 
mind people‘s need for working dogs in rural and 
other areas. Equally, we must remember, as 
Christine Grahame pointed out, that there have 
been 800-odd reported attacks that have affected 
people at work and in their own homes. That is 
tragic and is why we must tackle the matter. 

The bill seems to us to be a proportionate 
response to deal with the issues that we face. As I 
have said, points have been made that will have to 
be teased out. Ms Grahame will doubtless mention 
those in summing up, and they will be considered 
further. 

Members, including Michael McMahon, have, 
correctly, mentioned costs. In my opening speech, 
I said that it appears that there is a dispute about 
costs between councils. Scottish Borders Council 
seems to think that significant costs will be 
incurred, but Dundee City Council seems to think 
that the bill will simply give it additional powers to 
take action, and that it will operate within the 
framework that it currently uses. If the bill is 
passed, we will be happy to discuss such matters 
with local authorities, but it seems to us that 
additional funding will not be required. There is 
certainly no available funding at present. Our view 
is that Dundee City Council‘s suggested approach 
is appropriate. 

David McLetchie rightly raised in committee the 
issue of corroboration, which Christine Grahame 
has addressed, and which can be further teased 
out. We are talking about a civil penalty that will 
have criminal consequences if it is breached. 
Corroboration will be required not at the instance 
of the imposition of the initial civil penalty, but with 
respect to whether the criminal penalty has been 
issued. Such matters arise in various other walks 
of life. It is clear that we must ensure that the 
legislation is appropriate so that those who breach 
it can be held to account and can face appropriate 
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punishment. We recognise that corroboration is 
required for the latter purpose. 

Mr McLetchie made the valid point that some 
people who have a propensity to be on the 
receiving end of notices might be people who 
cause alarm to others in the community. If the 
question is whether corroboration can be dealt 
with by wardens or officers, that seems to us an 
appropriate matter to consider. 

On the question of a database, we believe that 
the committee and others are correct to argue that 
a national database is not necessarily appropriate. 
We have to consider what such a database would 
be for, who would access it, why they would 
access it, and what they would do with the 
information. It is clear that appropriate information 
should be available. As far as I am aware, most 
police forces have a database, because, whether 
they meet the 17-stone Japanese dogs that 
Christopher Harvie mentioned or any other dogs, 
they require to know whether a household has a 
weapon, such as a shotgun, or a dangerous dog. 
Such information is already taken on board by the 
police and other authorities. However, who else 
would access the information on a national 
database, and why? If somebody who should not 
hold a dog was doing so, what would we do about 
it? We do not rule out using the benefits of modern 
technology, but we have to work out a system that 
is not unduly bureaucratic and does not simply 
result in increased costs, given that the question of 
costs appears to be significant to some councils. 
We also have to work out what we would do with 
the information. We are genuinely open-minded on 
the issue, and the details can be discussed and 
debated by the committee.  

It simply falls to me to say that we are grateful to 
Christine Grahame for bringing the bill to the 
Parliament and that it seems to us that it should be 
supported at stage 1. There are matters that have 
to be further teased out, but there is a gap in the 
law and the bill will improve the situation. 

Duncan McNeil: Does the cabinet secretary 
recognise, as the committee does and as Michael 
McMahon said, that there is an issue about the 
current warden service? In effect, local authorities 
are providing a 9-to-5 service. We heard in 
evidence that, outwith those hours and at 
weekends, responsibility for the control of stray 
dogs is transferred to the police, with an 
associated cost. What discussions have taken 
place with the police authorities? Does the cabinet 
secretary recognise that there is an issue about 
the need to transfer responsibilities and about the 
budgetary issues that arise from that? 

Kenny MacAskill: There are two issues. The 
first was raised by Mr McMahon, who asked what 
the costs of the bill will be. We stand behind 
Dundee City Council, which says that they can be 

soaked up. Scottish Borders Council says that that 
is not the case, but our view is that some councils 
have expressed their ability to deal with the matter 
and so should others. The second issue is a 
matter of debate between Strathclyde Police and 
local authorities, and discussions on what should 
happen continue between COSLA and the police 
forces. As I said, there are two issues. The second 
is a matter of discussion and negotiation. The first 
issue requires further consideration and the 
committee will doubtless touch on it. 

15:28 

Christine Grahame: I thank the cabinet 
secretary and all members who have spoken. I 
particularly welcome their critical comments 
because those are always important in testing 
legislation at stage 1. I will address some of the 
points that were mentioned, particularly on costs, 
as I was not in a position to do that in my opening 
speech. 

Local authorities will play an integral part in 
enforcing the bill, but they already carry out many 
dog-related duties under the Dog Fouling 
(Scotland) Act 2003, the Civic Government 
(Scotland) Act 1982 and various pieces of animal 
health and welfare legislation. They have to be 
staffed appropriately to carry out those duties and 
obligations. In relation to Scottish Borders Council 
in particular, the community wardens already deal 
with dogs on the loose in parks and so on. 

I understand the remarks that were made about 
the financial memorandum, but it contains the best 
evidence that was available and I have been 
unable to secure any other—I will be delighted if 
the committee can obtain better evidence. 
However, we should acknowledge that the bill will 
lead to savings on two levels. First, by identifying 
and managing the behaviour of out-of-control dogs 
early on, it will ultimately reduce the workload for 
the police and, in turn, procurators fiscal and the 
Scottish Court Service. As a culture of greater 
owner responsibility develops, the workload of 
local authority staff will reduce. 

The second and evidently more important saving 
relates to trips to accident and emergency units 
and general practitioners—and, indeed, the saving 
of lives in general. I was interested in Elaine 
Murray‘s comment that the important issue was 
the deed, not the breed, and that Jack Russells 
have been the perpetrators of savage and often 
fatal attacks in the home. 

I think that the issue of stray dogs is a bit of a 
red herring. My bill does not disturb the present 
legislation‘s position on that issue. As a dog 
unaccompanied in a public place will continue to 
be treated as a stray under section 3 of the Dogs 
Act 1906 and sections 149 and 150 of the 
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Environmental Protection Act 1990, it can still, 
when discovered by the police or a local authority 
officer, be seized, sold or destroyed. In fact, my bill 
could directly assist by ensuring that the owners of 
abandoned dogs are identified. After all, if the dog 
has already been the subject of a dog control 
notice, it will have been microchipped. 

In that respect, with regard to Christopher 
Harvie‘s remarks about dog licences and in 
response to the suggestion that all dogs be 
microchipped, I point out that this is a member‘s 
bill and has to be simple and straight to the point. I 
have sympathy for such points of view, but I think 
that that debate is for another time. 

David McLetchie dealt with the issue of 
corroboration with his usual elegance, and he has 
conceded that although corroboration is not 
necessary in civil matters, it is when the matter 
becomes a criminal one. However, on the question 
whether the test of reasonableness has been 
properly applied with regard to a dog control 
notice, someone who has been served with such a 
notice can within 21 days appeal under the civil 
appeals procedure the appropriateness of the 
decision. In any case, when the decision to issue a 
notice is close to the wire and when there might be 
something of a grey area, the decisions made by 
sheriffs will set the bar and act as a guide. Such 
an approach is nothing new and is, in fact, 
consistent with other legislation. 

I think that I have covered most of the issues 
that have been raised—I do not think that I have 
missed anything. I certainly do not see anyone 
trying to intervene or draw to my attention the fact 
that I have not responded to their points. 

I am quite prepared to meet the concern 
expressed by the Subordinate Legislation 
Committee about an amendment to a particular 
section. It is a bit of a belt-and-braces matter, but I 
do not think that it will give me any difficulties. 

I thank everyone who has taken part in the 
debate and look forward to stage 2. 

228



Control of Dogs (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 13 Schedule 1 
Section 14 Schedule 2 

Sections 15 to 17 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Christine Grahame 
 

1* In section 1, page 1, line 19, after first <behaviour> insert <gives rise to> 

Patricia Ferguson 
 

11 In section 1, page 1, line 19, leave out <(or irrespective of its behaviour, its size and power)> 

Christine Grahame 
 

2 In section 1, page 1, line 20, leave out <reasonable> 

Christine Grahame 
 

3 In section 1, page 1, line 23, at end insert <, and 

(  ) the individual’s alarm or apprehensiveness is not unreasonable> 

David McLetchie 
 

10 In section 1, page 1, line 27, leave out <an animal> and insert <a protected animal (within the 
meaning given by section 17 of the Animal Health and Welfare (Scotland) Act 2006 (asp 11))> 

Section 2 

Christine Grahame 
 

6 In section 2, page 3, line 24, leave out <(including any paragraph added by virtue of paragraph 
(b) or (c) of this subsection)> 

Christine Grahame 
 

7 In section 2, page 3, line 28, at end insert— 

<(  ) In paragraph (a) of subsection (7)— 
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(a) reference to “any paragraph of subsection (1) or (6)” includes reference to any 
paragraph added by virtue of paragraph (b) or (c) of subsection (7), and 

(b) the power to amend includes, but only in the case of a paragraph so added, the 
power to omit.> 

Christine Grahame 
 

4 In section 2, page 3, line 30, leave out <order> and insert <notice> 

Section 7 

Christine Grahame 
 

5 In section 7, page 6, line 23, leave out <order> and insert <notice> 

Christine Grahame 
 

9 In section 7, page 6, line 28, leave out <order> and insert <notice> 

Section 17 

Christine Grahame 
 

8 In section 17, page 10, line 14, leave out <6> and insert <9> 

 2
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This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 

Meaning of “out of control”: reasonable alarm or apprehensiveness 
1, 2, 3 

Meaning of “out of control”: size and power of dog 
11 

Meaning of “out of control”: apprehensiveness as to safety of animals 
10  

Power to amend requirements as to content of dog control notices 
6, 7 

Correction of references to orders 
4, 5, 9 

Commencement 
8 
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

9th Meeting, 2010 (Session 3) 
 

Wednesday 24 March 2010 
 
Present: 
 
Alasdair Allan (Deputy Convener) Bob Doris 
David McLetchie Duncan McNeil (Convener) 
Mary Mulligan Jim Tolson 
John Wilson 
 
Control of Dogs (Scotland) Bill: The Committee considered the Bill at Stage 2. 

 

The following amendments were agreed to (without division): 1, 2, 3, 6, 7, 4, 5, 9 and 

8. 

  

Amendment 10 was disagreed to (by division: For 1, Against 6, Abstentions 0). 

  

Amendment 11 was not moved. 

  

Sections 3, 4, 5, 6, 8, 9, 10, 11, 12, 13, schedule 1, section 14, schedule 2, sections 

15 and 16 and the long title were agreed to without amendment. 

  

Sections 1, 2, 7 and 17 were agreed to as amended. 

  

The Committee completed Stage 2 consideration of the Bill.  
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Control of Dogs (Scotland) Bill: 
Stage 2 

10:01 

The Convener: Item 2 concerns consideration 
of the Control of Dogs (Scotland) Bill at stage 2. I 
welcome to the committee Christine Grahame 
MSP; Claire Tosh, solicitor to the Scottish 
Parliament; David Cullum, the clerk team leader of 
the non-Executive bills unit; Kenny MacAskill 
MSP, the Cabinet Secretary for Justice; Philip 
Lamont, the head of branch of the criminal law and 
licensing division of the justice directorate; and 
Anne-Louise House, of the Scottish Government 
legal directorate.  

Section 1—Serving of dog control notice 

The Convener: Amendment 1, in the name of 
Christine Grahame, is grouped with amendments 
2 and 3.  

Christine Grahame (South of Scotland) 
(SNP): This group of amendments seeks to 
address the committee‟s concerns in paragraphs 
67 and 69 of its stage 1 report relating to the test 
to establish whether a dog is out of control and the 
potential for a lack of consistency in decisions by 
authorised officers.   

Section 1(3) sets out the test that must be met 
in all cases to establish that a dog is out of control. 
The test is in two parts, and both parts must be 
met before a notice can be issued. The test 
requires both that the proper person is not keeping 
the dog under control effectively and consistently, 
which is dealt with in paragraph (a), and that the 
behaviour of the dog, or the size and power of the 
dog, gives rise to alarm or apprehensiveness on 
the part of any person, which is dealt with in 
paragraph (b).  

As I said during the stage 1 debate, a 
reasonableness test is used in many acts and is a 
widely recognised proposition. It applies to MSPs 
when we consider what interests to register. For 
example, with regard to an overseas visit, the test 
for registration involves consideration of whether a 
fair-minded and impartial observer could 
reasonably consider that the visit would prejudice 
a member‟s behaviour. Under the Control of Dogs 
(Scotland) Bill, authorised officers will have to ask 
themselves whether a fair-minded and impartial 
observer could conclude that the behaviour or 
actions of the dog would cause alarm or 
apprehensiveness. Only if the authorised officer 
can answer that question in the affirmative can 
they consider that a dog is out of control. Section 
2(8)(d) also requires authorised officers to explain 
the reasons that have led them to issue a notice. If 
a person receives a notice and does not agree 
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that the dog is out of control, they can appeal to 
the courts, which will rule on the matter. That 
element is important: unreasonableness can be 
challenged.  

The committee also considered the term “size 
and power” and paragraph 68 of its stage 1 report 
recommends that the term be removed as it was 
considered to undermine the deed-not-breed 
principle of the bill. However, I have looked again 
at the out of control test and I am convinced that it 
is framed in such a way that it focuses on deed. A 
dog that is large and powerful and which might 
otherwise cause alarm or apprehensiveness, such 
as a Rottweiler, but which is kept under control 
cannot be the subject of a notice. The same 
Rottweiler walked by a person who, for whatever 
reason, is incapable of controlling the dog 
because of its sheer size and power could be 
considered to be out of control, but only if, for 
example, it was snapping at people or other dogs. 
The deed is made up of the actions of the dog 
allied to someone being in charge of a dog that 
they cannot physically control. Taking that 
argument one step further, a dog that might not be 
large or powerful, such as a Yorkshire terrier, but 
which behaves in a manner that causes alarm or 
apprehensiveness and is not controlled effectively 
and consistently would also be out of control. It is 
irrelevant what breed or size of dog is 
misbehaving. The bill concentrates on the deed 
and its effect on individuals and others. That takes 
us back to the reasonableness test because 
actions such as growling, barking or jumping up at 
people might be more alarming if performed by a 
larger and more powerful dog than if performed by 
a Yorkshire terrier. 

Amendments 2 and 3 clarify that the alarm or 
apprehensiveness of an individual must not be 
unreasonable. That means that, irrespective of an 
individual‟s concern, a dog control notice can be 
issued only when the authorised officer is satisfied 
that the alarm or apprehension that has been 
experienced would be held by a reasonable 
person and can therefore be deemed to exist from 
an objective standpoint.    

Having sought to amend section 1(3)(b), I have 
also taken the opportunity to propose an 
amendment—amendment 1—that makes a minor 
change to tidy up the grammar of this section. 

I move amendment 1. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): These are technical amendments, 
and we support them. 

Amendment 1 agreed to.  

Amendment 11 not moved. 

Amendments 2 and 3 moved—[Christine 
Grahame]—and agreed to.  

The Convener: Amendment 10, in the name of 
David McLetchie, is in a group on its own. 

David McLetchie (Edinburgh Pentlands) 
(Con): The purpose of amendment 10 is to bring 
the provisions of this bill into line with the Animal 
Health and Welfare (Scotland) Act 2006 and to 
deal with the concern that was raised by the 
British Veterinary Association during our stage 1 
consideration of the bill, and in the subsequent 
stage 1 debate, as was exemplified in an 
exchange between the member in charge, 
Christine Grahame, and Mike Rumbles.  

The amendment seeks to narrow the criterion of 
apprehensiveness so that it relates only to the 
safety of a protected animal as defined in the 2006 
act, rather than any animal, as stated in section 
1(4)(c) of the bill. The definition of “protected 
animal” in the 2006 act is an animal that is  

“of a kind which is commonly domesticated in the British 
Islands”, 

or is  

“under the control of man on a permanent or temporary 
basis” 

or is 

“not living in a wild state”. 

In the bill, an individual‟s apprehensiveness 
about the safety of a mouse, rat or other rodent 
could give rise to circumstances in which a dog 
control notice might be served, if the dog in 
question was simply expressing its natural 
behaviour in the context of its proximity to such a 
rodent. I am quite sure that Christine Grahame 
does not intend that to be the case, and would no 
doubt point to the fact that her bill requires a dual 
test to be satisfied before grounds for serving a 
notice are established, namely that the dog is not 
being kept under control and that the behaviour 
must give rise to reasonable apprehensiveness.  

That brings us to an issue that crops up often in 
the consideration of legislation in this Parliament, 
which is whether we should put a qualification in a 
bill to deal with a specific concern or point or 
simply rely on a general test of reasonableness 
and leave it to the good sense and discretion of 
authorised officers and, ultimately, the courts to 
deal with the matter in a sensible manner. 

Normally, I would be in favour of laws based on 
general principles and on leaving matters 
ultimately to the judgment of the courts. However, 
in this case, given the history surrounding animal 
welfare legislation in the Parliament and the 
concerns that have been expressed by 
responsible bodies that support the bill, such as 
the British Veterinary Association, the Scottish 
Countryside Alliance and the Scottish Rural 
Property and Business Association—all of which 
have considerable experience of these matters—
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the amendment represents a sensible and modest 
change to the bill. I commend it to members of the 
committee. 

I move amendment 10. 

Kenny MacAskill: Under amendment 10, if an 
individual feels apprehensive about the safety of 
an animal that is not kept under the control of 
humans, such as an animal living in the wild, such 
as a squirrel, their apprehensiveness would not be 
relevant and a dog could never be considered out 
of control in such circumstances. We think it 
appropriate that the two-part test that must be met 
before a dog can be deemed to be out of control 
should include situations where apprehensiveness 
is felt by an individual for the safety of any animal.   

Although we understand the intention behind 
amendment 10, our view is that a dog owner must 
take responsibility for their dog‟s actions at all 
times, including when the dog is in the countryside 
and around animals living in the wild. The way in 
which the two-part test is defined makes it clear 
that it is only where an individual‟s 
apprehensiveness is seen as “reasonable” in 
respect of the safety of another animal that an 
authorised officer can consider issuing a dog 
control notice.  We would expect authorised 
officers to take careful account of all the 
circumstances before deciding whether to issue 
such a notice. 

As a result, we oppose amendment 10. 

Christine Grahame: In their submissions to the 
committee, the Kennel Club and, in particular, the 
dangerous dogs act study group express concern 
that 

“Section 1 (4)(c) seems to risk a dog making a small rodent 
„apprehensive‟ an offence. This could theoretically lead to 
the seizure of any dog which attacked a rat or rabbit for 
example.” 

However, in its submission, Advocates for Animals 
did not share that view. Given the confusion that 
has arisen over this provision, it might be helpful to 
clarify the position before I address amendment 
10. 

First, under section 1(4), “apprehensiveness” 
may be felt by an individual in relation to their own 
safety, to others‟ safety or to the safety of other 
animals. The bill‟s definition of “out of control” 
provides safeguards for people with responsibility 
for working dogs, who might use dogs legally to 
track, control or flush out other animals such as 
rats and rabbits. Before a dog can be considered 
out of control under the bill, it would have to be 
both out of control and causing a person to be 
alarmed for or apprehensive about their own 
safety or the safety of others or of an animal other 
than the dog in question. If alarm or 
apprehensiveness is not present, the out of control 
test cannot be met. If a legal activity involving the 

tracking, controlling or flushing out of animals was 
alleged to have caused alarm, the authorised 
officer must consider from an objective standpoint 
whether both tests have been met. In other words, 
as long as a dog is kept under control, it will not be 
the subject of a dog control notice. No dog is 
exempted from the bill‟s provisions—and nor 
should it be, because that would defeat the bill‟s 
purpose of promoting responsible ownership of 
dogs. 

Amendment 10 seeks to replace the words “an 
animal” with  

“a protected animal (within the meaning given by section 17 
of the Animal Health and Welfare (Scotland) Act 2006)”.  

Any explanation of protected or, for that matter, 
unprotected animals is—believe you me—long 
and complex. The position is not straightforward, 
but I will try to explain it using deer as an example. 
Are you sitting comfortably? [Laughter.] Farmed 
deer are classed as protected animals as they are 
under the control of man. On the other hand, wild 
deer are not protected, even where the land 
manager provides supplementary food or fodder 
for them, and neither is a farmed deer that has 
escaped from the farm and is living in a wild state. 
However, if deer are managed in such a way that 
the land available to them is restricted to such an 
extent that they cannot live in a wild state, they 
must be considered to be under the control of man 
and therefore are protected animals. 

The effect of amendment 10 is to exclude an 
individual‟s alarm or apprehension if it relates to 
unprotected animals, which in practice would 
mean that an individual‟s alarm or 
apprehensiveness could not relate to a dog‟s 
behaviour towards, for example, swans, wild deer, 
ducks and badgers. That concerns me greatly as 
that is the very behaviour that my predecessor on 
the bill, Alex Neil, sought to address in his 
consultation, in which he set out the examples of a 
swan that had to be put down after an attack by a 
Rottweiler, leaving her six cygnets abandoned and 
of a terrier that crawled into a badger‟s sett and 
killed the cub. Clearly, in both cases the owners 
were partly responsible in that they did not keep 
their dogs under control. 

10:15 

It is clear to me that the bill provides sufficient 
safeguards for those using working dogs to carry 
out their pest control duties. By their very nature, 
working dogs are well trained and responsive to 
their handler‟s commands. Equally important, 
however, the bill‟s out of control test is flexible 
enough to address out of control behaviour where 
animals such as swans, badgers or deer are 
threatened or attacked. 
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I am sure that Mr McLetchie did not intend this, 
but amendment 10 would overcomplicate the 
implementation of the out of control test, making it 
harder rather than easier for authorised officers to 
decide whether to serve a dog control notice. In 
addition, it would create a division between the 
types of animals covered by the bill where none is 
required.   

I hope members will be reassured that the two-
part test is effective as drafted and I urge the 
committee not to support this amendment. 

David McLetchie: I have listened with interest 
to the member in charge, Christine Grahame, and 
the cabinet secretary. I defer to Ms Grahame if I 
am wrong, but I thought that swans and badgers 
were already protected by legislation in this 
country, so I am not entirely sure that the example 
that she used in arguing against my point is 
apposite. Be that as it may—the detail can be 
considered further at stage 3. 

It is important to recognise that many people in 
our rural communities who are in charge of 
working dogs are responsible and control them. 
However, there are times that, when faced with a 
wild animal, such dogs, like any other dog, will act 
in a perfectly natural manner. It is a matter for 
debate whether at that point the dog is in or out of 
control but, nevertheless, it is a reasonable 
concern that certain members of the public might 
take an overzealous attitude and pursue what 
might be seen as a vindictive approach to people 
who are simply going about their daily business in 
a responsible manner. 

That is the motivation behind the amendment 
that the various organisations have invited us to 
consider. We must ensure that we are dealing not 
with the whole animal population but with animals 
that are protected, a distinction that the Parliament 
made in the Animal Health and Welfare (Scotland) 
Act 2006 and which it would seem sensible for the 
committee to follow in this bill. As a result, I press 
amendment 10. 

The Convener: The question is, that 
amendment 10 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

McLetchie, David (Edinburgh Pentlands) (Con)  

Against 

Allan, Alasdair (Western Isles) (SNP) 
Doris, Bob (Glasgow) (SNP) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Tolson, Jim (Dunfermline West) (LD) 
Wilson, John (Central Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 10 disagreed to. 

Section 1, as amended, agreed to. 

Section 2—Content of dog control notice 

The Convener: Amendment 6, in the name of 
Christine Grahame, is grouped with amendment 7. 

Christine Grahame: In paragraph 143 of its 
stage 1 report, the committee agreed with the 
Subordinate Legislation Committee‟s 
recommendation that I should lodge appropriate 
amendments at stage 2 to put beyond doubt how 
the power at section 2(7) in relation to the content 
of dog control notices will be used. In the stage 1 
debate, I agreed to do so and, as a consequence, 
the matter is addressed in amendments 6 and 7.  

I will explain the detail of the issue in question 
and the amendments that I hope will address both 
committees‟ concerns. Section 2 specifies 
requirements of a dog control notice additional to 
the requirement set out in section 1(1) to bring and 
keep the dog under control, sets out information 
that must be included in the notice and lists some 
indicative control measures. In particular, section 
2(1) sets out further requirements that are 
considered to be important to the effective 
operation of the regime of dog control notices but 
that might require further refinement in light of 
operational experience. Such requirements might 
include, for example, the implantation of an 
electronic transponder.  

Section 2(6) lists other measures such as 
neutering a male dog that may be included in a 
dog control notice if thought appropriate. Section 
2(7) gives the Scottish ministers the power to 
amend the requirements that must be included in 
a dog control notice as set out in section 2(1) and 
enables them to add to the list and to amend or 
add to the illustrative list of steps in section 2(6). 
The powers are exercisable by statutory 
instrument. They are, however, subject to 
affirmative resolution procedure because it is 
considered that, although they are more closely 
related to administrative matters and the operation 
of the bill, they could affect important provisions 
such as those in subsection (1) and will affect 
primary legislation. 

Amendment 6 removes words that would be 
rendered unnecessary by amendment 7. 
Amendment 7 in effect reinstates the power to 
amend any paragraph that is added by paragraphs 
(b) or (c) of subsection (7). That was the effect of 
the words removed from paragraph (a) of 
subsection (7) by amendment 6. Given, however, 
that amendment 7 deals specifically with added 
paragraphs, I considered it appropriate to include 
provisions relating to them in the same 
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amendment. Amendment 7 also makes it clear 
that the power to amend an added paragraph 
includes the power to remove it. I did not consider 
it appropriate that ministers, having added a 
requirement or a step, should not be able to 
remove it. Therefore, amendment 7 allows 
paragraphs that have been added by subordinate 
legislation—but only those paragraphs—to be 
omitted later. That should also make it clearer that 
the power to amend the paragraphs that are 
already in the bill, not added by the Scottish 
ministers, does not include the power to remove 
them, as no explicit power to omit is given—in 
contrast to the power relating to the added 
paragraphs. 

Let me summarise. By affirmative procedure, 
paragraphs can be added to the requirements 
relating to the dog control notice, its service and 
any steps to be taken in relation to it. Amendment 
7 adds the power to amend those additional 
paragraphs as well as the paragraphs that are 
already in the bill. It will be possible to omit those 
paragraphs that are added subsequently by 
affirmative procedure, but it will not be possible to 
omit those that are already in the bill. Is that clear? 
Shall I start again? The provisions in section 2(1), 
on the dog control notice and its service, and in 
section 2(6), on the range of things that must be 
done once the notice has been served, can be 
added to by ministers through affirmative 
procedure. It will be possible to amend all the 
provisions in those subsections—whether they are 
already in the bill or added later—but the ministers 
will be able to omit at a later date only those that 
they have added subsequently, not those that are 
in the bill now. That is what my amendments will 
ensure. I hope that that is clear and addresses the 
concerns that the Subordinate Legislation 
Committee had. Any changes to the bill would 
have to be made through affirmative procedure, 
which requires pretty rigorous scrutiny by 
committees. 

I move amendment 6. 

Kenny MacAskill: The Scottish Government 
welcomes the amendments, which address 
matters that were raised appropriately by the 
Subordinate Legislation Committee. 

Amendment 6 agreed to. 

Amendment 7 moved—[Christine Grahame]—
and agreed to. 

The Convener: Amendment 4, in the name of 
Christine Grahame, is grouped with amendments 
5 and 9. 

Christine Grahame: Section 2(8) sets out the 
mandatory content of a dog control notice and 
section 7(3) sets out grounds on which an 
application to discharge such a notice may be 
made. In each case, the section erroneously refers 

to an “order”. The amendments insert the 
appropriate term.  

I move amendment 4. 

Kenny MacAskill: These are technical 
amendments and we are happy to support them. 

Amendment 4 agreed to. 

Section 2, as amended, agreed to. 

Sections 3 to 6 agreed to. 

Section 7—Discharge or variation of dog 
control notice on application of person on 

whom it was served 

Amendments 5 and 9 moved—[Christine 
Grahame]—and agreed to. 

Section 7, as amended, agreed to. 

Sections 8 to 13 agreed to. 

Schedule 1 agreed to. 

Section 14 agreed to. 

Schedule 2 agreed to. 

Sections 15 and 16 agreed to. 

Section 17—Short title and commencement 

The Convener: Amendment 8, in the name of 
Christine Grahame, is in a group on its own.  

Christine Grahame: I understand, from 
discussions with Scottish Government officials, 
that it would be helpful for local authorities to have 
more time to prepare for the implementation of the 
bill should it have a successful passage through 
the Parliament. It is important that preliminary 
work, including training, is given adequate time 
before the provisions commence. Amendment 8 
gives a further three months for that and brings the 
bill into force nine months after it receives royal 
assent.  

I move amendment 8. 

Kenny MacAskill: As Christine Grahame says, 
amendment 8 seeks to alter from six months to 
nine months the period between the bill receiving 
royal assent and its provisions coming into force. 
In its stage 1 report, the committee recommended 
that appropriate training must be made available 
by local authorities for those officers who will take 
on new responsibilities under the bill. In our view, 
amendment 8 will assist local authorities in that 
regard by providing them with additional time to 
develop their training strategies, identify and 
deliver appropriate training for their staff and 
undertake other preliminary work to ensure that 
they are adequately prepared and ready for 
implementation of the bill. We therefore support 
amendment 8. 
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Amendment 8 agreed to. 

Section 17, as amended, agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. I suspend the meeting to 
allow the panel of witnesses to be set up. 

10:26 

Meeting suspended. 
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Control of Dogs (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
 
An Act of the Scottish Parliament to make further provision for the control of dogs; to amend the 
Dangerous Dogs Act 1991; and for connected purposes. 
 
 

Service and content of dog control notice 

1 Serving of dog control notice 

(1) If— 5 

(a) it comes to the attention of an authorised officer that a dog has, on at least one 
occasion after this section has come into force, been out of control, the officer 
may serve on the proper person a written notice (to be known as a “dog control 
notice”) requiring the person to bring and keep the dog under control, 

(b) a court makes a requirement under section 5(4) or a case is remitted under section 10 
9(3), an authorised officer is to serve such a notice (or as the case may be a further 
such notice) on the proper person. 

(2) It is immaterial, for the purposes of subsection (1)(a), that on the occasion in question 
(or as the case may be on either, any or all of those occasions) some person other than 
the proper person was in charge of the dog.  15 

(3) For the purposes of this Act, a dog is out of control if— 

(a) it is not being kept under control effectively and consistently (by whatever means) 
by the proper person, 

(b) its behaviour gives rise to (or, irrespective of its behaviour, its size and power give 
rise to)— 20 

(i) alarm, or 

(ii) apprehensiveness, 

on the part of any individual, and 

(c) the individual’s alarm or apprehensiveness is not unreasonable. 

(4) The apprehensiveness mentioned in subsection (3)(b)(ii) may be as to (any or all)— 25 

(a) the individual’s own safety, 

(b) the safety of some other person, or 

(c) the safety of an animal other than the dog in question. 
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(5) In this Act, references to the “proper person”, in relation to any dog, are to— 

(a) its owner (or, if its owner has not attained the age of 16 years, a person who has 
parental responsibilities in relation to its owner), or 

(b) if either— 

(i) it is not apparent, after reasonable inquiry, to the authorised officer who the 5 
dog’s owner (or the person having parental responsibilities in relation to its 
owner) is, or 

(ii) it appears to the authorised officer that the circumstances are such that it 
would not be reasonable to serve a dog control notice on the dog’s owner 
(or on the person having such parental responsibilities), 10 

any person who has attained the age of 16 years and who appears to the authorised 
officer to have day-to-day charge of the dog. 

(6) In this Act references to an “authorised officer” are to an officer appointed for the 
purposes of this Act by a local authority; and each local authority must appoint at least 
one such officer. 15 

(7) In appointing any person to be such an officer a local authority are to satisfy themselves 
that the person is skilled in the control of dogs and has the capacity to instruct and 
advise others in matters relating to the control of dogs. 

(8) A dog control notice is not to relate to more than one dog. 

 
2 Content of dog control notice 20 

(1) In addition to the requirement mentioned in subsection (1) of section 1, a dog control 
notice is to require— 

(a) that the proper person (in this and the following provisions of this Act referred to 
as “P”)— 

(i) comply with the terms of the notice to the satisfaction of the local authority 25 
which has the duty of monitoring its effectiveness and enforcing it, and 

(ii) on changing name or address, notify the authority of the change in 
question, 

(b) that, within 14 days after the effective date, either— 

(i) an electronic transponder be duly implanted in the dog as a means of 30 
identifying the animal and P, or 

(ii) P satisfy the local authority (by providing such information to them as they 
may require) that such a transponder was duly implanted in the dog before 
the notice was served and already constitutes a means of identifying the 
animal and P, 35 

(c) that, on an electronic transponder being implanted by virtue of paragraph (b)(i), P  
inform the local authority that it has been implanted and by whom, and 

(d) that P or an entrusted person be present and in charge of the dog whenever it is in 
a place to which the public have access. 

(2) In paragraph (b) of subsection (1), the references to an electronic transponder being duly 40 
implanted are to its being implanted by a person who in the opinion of the local 
authority is appropriately qualified to carry out such an implant. 
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(3) In paragraph (d) of subsection (1), the reference to an entrusted person is to a person 
who— 

(a) has attained the age of 16 years, 

(b) has for the time being been entrusted by P with charge of the dog, 

(c) has been made familiar by P with the requirements of the dog control notice, and 5 

(d) is willing and able to comply with those requirements. 

(4) A dog control notice may specify other steps P is required to take, being steps which in 
the opinion of the authorised officer— 

(a) must be taken if the dog is to be brought and kept under control, or 

(b) would be conducive to its being brought and kept under control; 10 

and in specifying any such step the notice may specify a date by which it is to be taken. 

(5) Subsection (4) is subject to sections 5(6) and 9(4). 

(6) Steps specified by virtue of subsection (4) (or of subsection (6) of section 5 or 
subsection (4) of section 9) may, without prejudice to the generality of the subsection in 
question, include any or all of the following— 15 

(a) muzzling the dog whenever it is in a place to which the public have access, 

(b) keeping the dog on a lead whenever it is in such a place, 

(c) if the dog is male, neutering it, 

(d) keeping the dog away from a place, or category of places, specified in the notice, 
and 20 

(e) P, with the dog, attending and completing a course of training in the control of 
dogs (being a course which may, but need not, be specified in the notice). 

(7) The Scottish Ministers may by order— 

(a) amend any paragraph of subsection (1) or (6), 

(b) amend subsection (1) by adding a further requirement, or 25 

(c) amend subsection (6) by adding a further example of a step which might be 
specified in a dog control notice. 

(7A) In paragraph (a) of subsection (7)— 

(a) reference to “any paragraph of subsection (1) or (6)” includes reference to any 
paragraph added by virtue of paragraph (b) or (c) of subsection (7), and 30 

(b) the power to amend includes, but only in the case of a paragraph so added, the 
power to omit.    

(8) A dog control notice must include— 

(a) the date on which it is served and a statement that the notice comes into effect on 
that date,  35 

(b) the name and address of P, 

(c) a description of, and information regarding, the dog, 

(d) the reason for the authorised officer concluding that the dog has been out of 
control (including a description of the circumstances on the basis of which the 
officer has come to that conclusion), and 40 
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(e) the information that— 

(i) section 3 of this Act provides for an appeal against a dog control notice or 
against a term of such a notice, 

(ii) section 7 of this Act provides for the discharge or variation of a dog control 
notice, 5 

(iii) section 9 of this Act provides for any dog which continues to be out of 
control, and 

(iv) it is an offence under section 5 of this Act to fail to comply with a dog 
control notice.  

(9) A dog control notice may include such other matter as the local authority think fit 10 
provided the inclusion is consistent with any order under subsection (10). 

(10) The Scottish Ministers may by order prescribe a form for a dog control notice. 

(11) Different provision may be made under subsection (10) for different cases or for 
different classes of case. 

(12) The date mentioned in subsection (8)(a) is referred to in this Act as the “effective date”. 15 

 
Appeal against dog control notice 

3 Appeal against dog control notice 

(1) P may by summary application appeal to the sheriff against (either or both)— 

(a) a dog control notice served by virtue of paragraph (a) of section 1(1), 

(b) a term of such a notice; 20 

and the decision of the sheriff is final. 

(2) On any such appeal, the sheriff may on the application of P suspend the effect of the dog 
control notice, or of any term of that notice, pending a decision in the appeal. 

(3) On any such appeal, the sheriff may— 

(a) uphold or discharge the notice or term appealed against, 25 

(b) in the case of an appeal under paragraph (a) of subsection (1), decline to discharge 
the notice but discharge or vary a term of the notice, 

(c) in the case of an appeal under paragraph (b) of that subsection— 

(i) decline to discharge the term appealed against but vary it, 

(ii) whether or not the term appealed against is discharged or varied, discharge 30 
or vary any other term of the notice. 

(4) Without prejudice to the generality of subsection (3), variation of a term of the notice 
may include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of section 
2(4), 35 

(b) substituting a date for that by which a step is to be taken. 

 

244



Control of Dogs (Scotland) Bill 5 
 

Monitoring and enforcing dog control notices 

4 Duty of local authority to monitor effectiveness of and to enforce dog control notice 
etc. 

(1) A local authority are— 

(a) to monitor the effectiveness of, 5 

(b) to enforce, and 

(c) to record (and may from time to time update) such information as the Scottish 
Ministers may, for the purposes of section 8, require as regards,  

any dog control notice served by an authorised officer appointed by the authority. 

(2) When a local authority update information under subsection (1)(c), they are to inform P 10 
accordingly.   

(3) A local authority are to co-operate with the police and with other local authorities in all 
matters relating to the control of dogs and arising under or by virtue of this Act, the 
Dogs Act 1906 (c.32) or the Dangerous Dogs Act 1991 (c.65). 

(4) The Scottish Ministers may, in relation to information held by a local authority by virtue 15 
of subsection (1)(c), by order— 

(a) permit the authority to share, for the purposes of this Act, that information with 
other local authorities, Scottish Ministers and the police, and 

(b) permit or require any person to be given access to that information (or to some 
part of that information) for research purposes. 20 

 
Failure to comply with dog control notice 

5 Failure to comply with dog control notice 

(1) If P fails to comply with a dog control notice, then P commits an offence and is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(2) Where P is convicted of an offence under subsection (1), the court (either or both)— 25 

(a) may make an order disqualifying P from owning or keeping a dog during such 
period as the court thinks fit, 

(b) where the court considers that the dog in respect of which the offence was 
committed is dangerous, may make an order— 

(i) appointing a person to undertake the dog’s destruction, and 30 

(ii) requiring that it be delivered up for that purpose. 

(3) Whether or not P is so convicted, the court may discharge the dog control notice. 

(4) If the court does so, it may impose a requirement that P be subject to a further dog 
control notice, served by the local authority. 

(5) Except that subsection (4) does not apply if, in the case of a conviction, an appointment 35 
is made under subsection (2)(b)(i). 

(6) In imposing a requirement under subsection (4), the court is to direct that the further dog 
control notice include (in place of any that might be specified by virtue of section 2(4)) 
such steps, to be taken by P, as are set out in the direction. 
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(7) Where P is convicted of an offence under subsection (1), then for the purposes of any 
appeal under the Criminal Procedure (Scotland) Act 1995 (c.46) an order under 
paragraph (a) or (b) of subsection (2) is to be treated as a sentence, as is— 

(a) any requirement imposed under subsection (4), and 

(b) any direction given under subsection (6). 5 

(8) Even where P is not so convicted, P may appeal to the High Court against— 

(a) any requirement so imposed, and 

(b) any direction so given. 

 
Discharge or variation of dog control notice 

6 Discharge or variation of dog control notice at instigation of local authority 10 

(1) A local authority may at their own instigation, at any time other than when an 
application under section 7 is pending— 

(a) discharge a dog control notice they are monitoring, or 

(b) on obtaining the agreement of P, amend any such dog control notice. 

(2) On a dog control notice being discharged under paragraph (a) of subsection (1), the local 15 
authority are to advise P accordingly. 

 
7 Discharge or variation of dog control notice on application of person on whom it 

was served 

(1) P may apply at any time to the local authority which has the duty of enforcing a dog 
control notice for the notice to be discharged or varied. 20 

(2) An application under subsection (1) is to contain a written statement as to the grounds 
on which the application is based. 

(3) The grounds on which an application to discharge the notice may be based are— 

(a) that the dog to which the notice relates has died, 

(b) that P no longer has day-to-day charge of the dog, 25 

(c) that the dog is no longer out of control, or 

(d) that the circumstances are otherwise such that it would be unreasonable not to 
discharge the notice. 

(4) Where the grounds on which the application is based include such grounds as are 
mentioned in paragraph (b) of subsection (3), the statement must include the name and 30 
address of the person who for the time being has day-to-day charge of the dog. 

(5) If the local authority decline to grant the application, P may by summary application 
appeal to the sheriff. 

(6) The decision of the sheriff on an appeal under subsection (5) is final. 
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Scottish dog control database 

8 Scottish dog control database 

(1) The Scottish Ministers, after consultation with local authorities in Scotland and with 
such other persons as the Scottish Ministers think appropriate, may by order provide— 

(a) for the establishment, maintenance, operation, management and control of a 5 
national database of dog control notices, and 

(b) for the appointment of a database operator (that is to say, of a person to exercise 
functions in relation to the establishment, maintenance, operation, management 
and control of that database). 

(2) Any database established under subsection (1) is to be known as the “Scottish dog 10 
control database”. 

(3) Without prejudice to the generality of subsection (1), the order may— 

(a) specify information which must or may be entered in the database, 

(b) permit or require any person to be given access to the database (or to some part of 
the database) for research purposes, 15 

(c) specify the length of time for which information so entered must or may be 
retained, 

(d) provide for the cancellation or variation of information entered in the database, 

(e) provide technical specifications for the database, 

(f) provide for the security of the database, 20 

(g) permit a local authority to disclose information for inclusion in the database, 

(h) permit a local authority to share, for the purposes of this Act, the information so 
disclosed with other local authorities, Scottish Ministers and the police, 

(i) require the submission to the database operator by a local authority of information 
as respects their area (including the form in which, and time within which, the 25 
information is to be so submitted), and 

(j) require that a local authority meet such other requirements in relation to the 
database as may be specified in the order. 

 
Dangerous or unresponsive dogs 

9 Dangerous or unresponsive dogs 30 

(1) This section applies where it appears to an authorised officer that, in relation to a dog 
which is out of control and dangerous, serving a dog control notice (or a further dog 
control notice) would be inappropriate. 

(2) The local authority may by summary application apply to the sheriff for an order— 

(a) appointing a person to undertake the dog’s destruction, and 35 

(b) requiring that it be delivered up for that purpose. 

(3) If the sheriff declines to make an order under subsection (2), the case may, if the sheriff 
thinks fit, be remitted to the local authority for a dog control notice (or a further dog 
control notice) to be served. 
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(4) In so remitting the case, the sheriff is to direct that the dog control notice include (in 
place of any that might be specified by virtue of section 2(4)) such steps, to be taken by 
P, as are set out in the direction. 

(5) Where an order is made under subsection (2) the sheriff may (under this subsection) 
make a further order disqualifying the dog’s owner from owning or keeping a dog 5 
during such period as the sheriff thinks fit. 

(6) The decision of the sheriff  principal on any appeal against— 

(a) an order under subsection (2) or (5), 

(b) a remittal under subsection (3), 

(c) a direction under subsection (4), or 10 

(d) a declinature to make such an order or remittal, 

is final. 

(7) On an appeal under subsection (6), the sheriff principal may— 

(a) uphold or discharge an order, remittal or direction appealed against, 

(b) uphold a declinature appealed against or reject that declinature and remit the case 15 
to the sheriff for an order to be made under subsection (2), 

(c) in the case of an appeal under paragraph (a) of subsection (6), decline to discharge 
the order but discharge or vary a term of the order, or 

(d) in the case of an appeal under paragraph (c) of that subsection, decline to 
discharge the direction appealed against but discharge or vary a step set out in the 20 
direction. 

(8) Without prejudice to the generality of subsection (7), variation of a term or step may 
include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of 
subsection (4), 25 

(b) substituting a date for that by which a step is to be taken. 

 
10 Amendment of Dangerous Dogs Act 1991 

In section 3(1) of the Dangerous Dogs Act 1991 (c.65) (keeping dogs under proper 
control), for the words “a public place” there is substituted “any place (whether or not a 
public place)”. 30 

 
Disqualification from owning or keeping dog: further provision 

11 Disqualification from owning or keeping dog: further provision 

(1) A person who fails to comply with an order under section 5(2)(a) or 9(5) commits an 
offence and is liable on summary conviction to a fine not exceeding level 3 on the 
standard scale. 35 
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(2) Subsection (3) applies where a person has been disqualified by virtue of— 

(a) section 5(2)(a), or 

(b) section 9(5), 

from owning or keeping a dog and at least one year has elapsed since the 
disqualification was imposed. 5 

(3) The person may, in such manner as may be prescribed by rules of court, apply to the 
court which imposed the disqualification for the disqualification to be discharged. 

(4) If, on such an application by a person disqualified by virtue of section 5(2)(a), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the High Court. 10 

(5) If, on such an application by a person disqualified by virtue of section 9(5), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the sheriff principal. 

(6) The decision of the sheriff principal on an appeal under subsection (5) is final. 

 
General 15 

12 Interpretation 

In this Act— 

“authorised officer” has the meaning given by section 1(6), 

“dog control notice” has the meaning given by section 1(1), 

“effective date” has the meaning given by section 2(12), 20 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“proper person” has the meaning given by section 1(5) (and “P” is to be construed 
in accordance with section 2(1)(a)), and 

“summary application” has the meaning given by section 3(p) of the Sheriff 25 
Courts (Scotland) Act 1907 (c.51). 

 
13 Minor and consequential amendments 

Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect. 

 
14 Repeals 30 

The enactments mentioned in the first column of schedule 2 to this Act are repealed to 
the extent specified in the second column of that schedule. 

 
15 Saving 

Nothing in this Act affects proceedings arising out of a dog’s being out of control on an 
occasion before the date on which this section comes into force. 35 
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16 Orders 

(1) Any power conferred by this Act on the Scottish Ministers to make an order— 

(a) is exercisable by statutory instrument, and 

(b) may be exercised so as to make different provision for different cases or for 
different classes of case. 5 

(2) A statutory instrument containing an order under this Act is not made unless a draft of 
the statutory instrument containing the order has been laid before, and approved by a 
resolution of, the Parliament. 

(3) Except that an order under section 2(10) is subject to annulment in pursuance of a 
resolution of the Parliament.  10 

 
17 Short title and commencement 

(1) This Act may be cited as the Control of Dogs (Scotland) Act 2009. 

(2) The provisions of this Act, except this section, come into force at the end of the period 
of 9 months beginning with the date of Royal Assent. 
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Schedule 1—Minor and consequential amendments 
 

SCHEDULE 1 
(introduced by section 13) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

 
Dogs Act 1906 (c.32) 

1 In section 1(4) of the Dogs Act 1906 (dealing with a dog which has injured cattle or 5 
poultry or has chased sheep), for the words “section two of the Dogs Act, 1871,” there is 
substituted “section 9 of the Control of Dogs (Scotland) Act 2009”. 

 
Dangerous Dogs Act 1991 (c.65) 

2 (1) The Dangerous Dogs Act 1991 is amended in accordance with this paragraph. 

(2) In section 3 (keeping dogs under proper control)— 10 

(a) subsection (3) is repealed, 

(b) in subsection (4)— 

(i) the words “or (3)” are repealed, and 

(ii) for the words “either of those subsections” there is substituted “that 
subsection”, and 15 

(c) subsections (5) to (7) are repealed. 

(3) In section 4(1) (destruction and disqualification orders) the words “or (3)” are repealed 
in both places where they occur. 

(4) In section 4A (contingent destruction orders), in each of subsections (1)(a) and (4), the 
words “or (3)” are repealed. 20 

(5) In section 5 (seizure, entry of premises and evidence)— 

(a) in subsection (1)(c), for the word “one” there is substituted “a dog”, and 

(b) after subsection (1) there is inserted— 

“(1A) A constable may seize any dog not in a public place (whether or not a dog to 
which that section or such an order applies) which appears to him to be 25 
dangerously out of control.”. 

 

SCHEDULE 2 
(introduced by section 14) 

REPEALS 

 Enactment Extent of repeal 
 
 
 
 

 
Dogs Act 1871 (c.56) 
 
Dangerous Dogs Act 1989 (c.30) 
 

 
The whole Act. 
 
The whole Act. 
 

 

30 
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Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 17 Schedules 1 and 2 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Patricia Ferguson 
 

1 In section 1, page 1, line 19, leave out <(or, irrespective of its behaviour, its size and power give 
rise to)> 

Kenny MacAskill 
 

2 In section 1, page 1, line 24, leave out <not unreasonable> and insert <, in all the circumstances, 
reasonable> 

After section 11 

Kenny MacAskill 
 

3 After section 11, insert— 

<Guidance 

Guidance 

(1) The Scottish Ministers must issue guidance to local authorities in relation to— 

(a) the exercise by those authorities of their functions under this Act, and 

(b) the exercise by authorised officers of their functions under this Act. 

(2) The Scottish Ministers may vary or revoke guidance issued under subsection (1). 

(3) Local authorities and authorised officers must have regard to guidance issued under 
subsection (1) (including such guidance as varied under subsection (2)).> 

SP Bill 29A-ML  Session 3 (2010) 
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Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  In this case, the information provided 
consists solely of the list of groupings (that is, the order in which amendments will be 
debated). The text of amendments set out in the order in which they will be debated is 
not attached on this occasion as the debating order is the same as the order in which 
the amendments appear in the Marshalled List. 
 
 

Groupings of amendments 
 

Note: The time limit indicated is set out in the timetabling motion to be considered by 
the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, 
debate on the groups above the line must (subject to Rule 9.8.4A of Standing Orders) 
be concluded by the time indicated.  

Group 1: Meaning of “out of control” – size and power of dog 
1 

Group 2: Meaning of “out of control” – reasonable alarm or apprehensiveness 
2 

Group 3: Guidance for local authorities and authorised officers 
3 

 
Debate to end no later than 20 minutes after proceedings begin 

 

 

254



EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 68   Session 3 
 

Meeting of the Parliament 
 

Thursday 22 April 2010  
 

Note: (DT) signifies a decision taken at Decision Time. 

The meeting opened at 9.15 am. 

Control of Dogs (Scotland) Bill: Bruce Crawford, on behalf of the Parliamentary 

Bureau, moved S3M-6172—That the Parliament agrees that, during Stage 3 of the 

Control of Dogs (Scotland) Bill, debate on groups of amendments shall, subject to 

Rule 9.8.4A, be brought to a conclusion by the time limit indicated, that time limit 

being calculated from when the Stage begins and excluding any periods when other 

business is under consideration or when a meeting of the Parliament is suspended 

(other than a suspension following the first division in the Stage being called) or 

otherwise not in progress: 

Groups 1 to 3: 20 minutes. 

The motion was agreed to. 

Control of Dogs (Scotland) Bill – Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to without division: 2 and 3. 

Amendment 1 was agreed to (by division: For 57, Against 42, Abstentions 0). 

The Deputy Presiding Officer extended the time limit under Rule 9.8.4A(a). 

Control of Dogs (Scotland) Bill: Christine Grahame moved S3M-6147—That the 

Parliament agrees that the Control of Dogs (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Control of Dogs (Scotland) Bill: 
Stage 3 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is stage 3 
proceedings on the Control of Dogs (Scotland) Bill. 
In dealing with amendments, members should 
have the bill as amended at stage 2, the 
marshalled list and the groupings that the 
Presiding Officer has agreed. The division bell will 
sound and proceedings will be suspended for five 
minutes before the first division. The period of 
voting for that division will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after each debate. 

Section 1—Serving of dog control notice 

The Deputy Presiding Officer: Group 1 is on 
meaning of “out of control”—size and power of 
dog. Amendment 1 is the only amendment in the 
group. 

Patricia Ferguson (Glasgow Maryhill) (Lab): 
The bill promotes the idea that a dog should not 
be judged on its breed and that a dog‟s behaviour 
and its owner‟s actions should inform any action 
against it. At stage 1, the Local Government and 
Communities Committee and all those from whom 
we took evidence agreed with that presumption. 
However, in the definition of an out-of-control dog, 
a dog‟s breed characteristics have crept back in. 
Ms Grahame has proposed a two-part test. The 
first part is whether the dog is kept under control 
effectively and the second part is a test of 
reasonableness—of whether the person who 
complains is justified. Those tests are sufficient, so 
referring to a dog‟s size and power is 
unnecessary. 

As we have gone about campaigning over the 
years, I am sure that we have all met dogs that 
have given us cause for concern. I am equally 
sure that many of them were smaller dogs. How 
do we define a dog‟s size and power? Does that 
mean the size and power of, say, a Dobermann, 
which might concern me—I mean no disrespect to 
Dobermanns and their owners—or of a Jack 
Russell, which might concern a five-year-old? 

I lodged amendment 1 to deal with a point that 
the committee agreed unanimously in its stage 1 
report and to make the rationale behind the bill 
consistent in its delivery and—I hope—more 
workable in its execution. 

I move amendment 1. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): We are aware that some who gave 
evidence at stage 1 expressed concerns about the 
inclusion of a dog‟s size and power as part of one 
element of the two-part test that must be met 

before a dog can be deemed to be out of control. 
Some respondents felt that the inclusion of 
references to a dog‟s size and power were 
inconsistent with the bill‟s general thrust of moving 
away from basing dog control measures on a 
dog‟s breed and towards focusing the approach 
more on the deed of a dog and its owner. 

We accept that removing the words “size and 
power” might have little effect on the practical 
operation of the two-part test, but the inclusion of 
the reference to size and power serves a useful 
purpose. Those words add clarity, warning owners 
of large and powerful dogs of the need for greater 
control over those dogs. To draw a parallel, we 
would expect all drivers to drive responsibly and to 
take care when driving. However, we would expect 
the driver of a 10-tonne lorry to be aware of the 
likely extra danger of their large and powerful lorry 
getting out of control—as opposed to the driver of 
a small moped, say, losing control of their vehicle. 

Notwithstanding amendment 2, in my name, to 
section 1(3), which will be debated shortly in 
connection with the two-part test in its current 
form, we should remember that a further element 
of the second part of that test also requires to be 
met: authorised officers may consider issuing a 
dog control notice only when they are satisfied that 
the alarm or apprehensiveness that might be felt 
by the individual as a result of the size and power 
of the dog is not unreasonable. For clarity, we 
would prefer the two-part test to retain the 
reference to the size and power of a dog. We 
oppose amendment 1. 

Christine Grahame (South of Scotland) 
(SNP): I thank Patricia Ferguson for lodging 
amendment 1. I have sympathy with the intention, 
although I think that the amendment is misguided 
in its terms. I support what the cabinet secretary 
has said. 

The provisions are framed in such a way that it 
is irrelevant what breed of dog is misbehaving. 
The bill concentrates on the deed and its effect on 
people. As the cabinet secretary said, that takes 
us back to the reasonableness test. The main aim 
is to address irresponsible ownership, regardless 
of breed. That is the whole ethos behind the bill. 

I have considered again the out-of-control test, 
and I remain confident that it is framed in such a 
way that it focuses on deed. Let me explain. A dog 
that is large and powerful and which might 
otherwise cause alarm or apprehensiveness, such 
as an Alsatian, but which is kept under control, 
cannot be the subject of a dog control notice. The 
same Alsatian, when walked by a person who, for 
whatever reason, is incapable of controlling the 
dog, because of its sheer size and power, could 
be considered to be out of control—but only if, for 
example, it was snapping at people or at other 
dogs. The deed is the actions of the dog, allied to 
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someone being in charge of a dog that they 
cannot control. 

Taking that argument a step further, a dog that 
might not be large or powerful, such as a Jack 
Russell, but which behaves in a manner that 
causes alarm or apprehensiveness and which is 
not controlled effectively and consistently, would 
be considered to be out of control. 

Amendment 1 would remove helpful legislative 
signposting for those who will have to implement 
the provisions of the bill, resulting in less clarity. 
The reference to size and power highlights that, in 
considering the circumstances of the incident, size 
and power may—I emphasise the word “may”—
play a part. Including specific reference to size and 
power is a direct warning to owners of large and 
powerful dogs that, if they cannot control their 
dogs effectively, further measures will be imposed 
on them. Those words are therefore a powerful 
tool in promoting responsible purchasing and 
ownership of dogs. They are integral to the out-of-
control test and to the ethos of the bill, which, as I 
have said, is deed not breed. I caution members 
that, if they are inclined towards supporting 
amendment 1, they might be missing the point of 
the provision and the additional protection that it 
provides. 

The arguments for the removal of the words 
“size and power” are narrowly focused. A clear 
example of breed not deed legislation is the 
Dangerous Dogs Act 1991, which, at section 1, 
bans particular breeds of dogs. That argument 
could not be levied at the bill, as no specific breed 
of dog is singled out. If we interpreted the words 
“size and power” to refer to large, powerful dogs, 
which might need extra measures to keep them 
under control—which I suggest is common 
sense—such as a harness or a larger fence round 
the back garden, we would be right. There are 
indeed additional responsibilities, which should 
rightly apply to owners, depending on the dog that 
they own. That is a matter of fact—not breed. 

Members should remember that the purpose of 
the bill is to provide effective tools to address the 
behaviour of all dogs before serious incidents 
occur. It is a matter of early intervention. Members 
should not miss the opportunity to send a clear 
message to owners that they must be capable of 
controlling their dog, whether it is a Labrador, an 
Alsatian, a Japanese Akita, a West Highland 
terrier or the ubiquitous Heinz 57. Big dog does 
not mean bad dog, and small dog does not mean 
good dog—it all depends on how good the owner 
is. I ask members not to support amendment 1. 

Patricia Ferguson: I am grateful for Christine 
Grahame‟s clarification, but I point out that the bill 
gives consideration to the size and power of the 
dog, so it would be part of the reasonableness 
test. I contend that, if dog control officers will have 

to make a judgment on whether the size and 
power is an issue, we might have to specify the 
matter more clearly if it is to be helpful to them. 

Ms Grahame indicates that the size and power 
of a dog may be taken into account. However, I 
am afraid that, when we frame legislation, we 
cannot use the word “may”; it will be taken into 
account. 

Any owner should, of course, have control of 
their animal. Any owner who cares about that 
animal and takes their responsibility seriously will 
do that but, at the end of the day, the size and 
power of the animal is not the question. As the bill 
has been at pains to say, the question is the 
behaviour and the deed. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the Parliament for five minutes 
prior to the division. 

15:06 

Meeting suspended. 

15:11 

On resuming— 

The Deputy Presiding Officer (Trish 
Godman): We will proceed with the division. 

For 

Aitken, Bill (Glasgow) (Con)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con) 
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
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McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O‟Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 

Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 57, Against 42, Abstentions 0. 

Amendment 1 agreed to. 

The Deputy Presiding Officer: Group 2 is on 
meaning of “out of control”—reasonable alarm or 
apprehensiveness. Amendment 2, in the name of 
Kenny MacAskill, is the only amendment in the 
group. 

Kenny MacAskill: Amendment 2 seeks to 
modify part of the two-part test for a dog being out 
of control, so that the wording of section 1(3)(c) 
changes from 

“the individual‟s alarm or apprehensiveness is not 
unreasonable.” 

to 

“the individual‟s alarm or apprehensiveness is, in all the 
circumstances, reasonable.” 

We consider that changing the wording of 
section 1 in that way, so that the obligation on the 
authorised officer is to decide whether the alarm or 
apprehensiveness of a person is reasonable 
rather than not unreasonable helps to emphasise 
that the authorised officer must be satisfied, in 
making the decision, as to what is reasonable. The 
change will also be helpful in ensuring that 
consideration of the two-part test by the authorised 
officer or a court will be more clearly focused and 
consistent with other references in legislation to a 
reasonableness test. 

We have sought to include the phrase “in all the 
circumstances” to ensure that the authorised 
officer is required to look more broadly at the 
context in which the alarm or apprehensiveness 
arose to determine whether it was reasonable. 

I move amendment 2. 

Christine Grahame: Amendment 2 seeks to 
address some outstanding concerns relating to the 
out-of-control test and, in particular, as the cabinet 
secretary said, a potential for lack of consistency 
in decisions by authorised officers. 

As I said during the stage 1 debate, I am 
relaxed about the use of the reasonableness test 
as it is used in many acts and is a widely 
recognised proposition. It applies to MSPs when 
we consider what interests to register, for example 
an overseas visit. 

In response to the committee‟s concerns, I 
amended the bill at stage 2 to clarify that the alarm 
or apprehensiveness of an individual must not be 
unreasonable. The cabinet secretary‟s 
amendment will still require authorised officers to 
ask themselves: would a fair-minded and impartial 
observer conclude that the behaviour or actions of 
the dog would cause alarm or apprehensiveness? 
The inclusion of the phrase “in all the 
circumstances” clarifies the proposition, meaning 
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that, irrespective of the individual‟s concern, a dog 
control notice can be issued only when the 
authorised officer is satisfied, having considered 
all the circumstances, that the alarm or 
apprehensiveness would be held by a reasonable 
person. The authorised officer will have to take a 
broad view of the incident in coming to his or her 
decision. 

I am content to support the amendment and will 
endeavour to cover the other safeguards in the bill 
during the debate to pass it. 

Amendment 2 agreed to. 

After section 11 

The Deputy Presiding Officer: Group 3 is on 
guidance for local authorities and authorised 
officers. Amendment 3, in the name of Kenny 
MacAskill, is the only amendment in the group. 

15:15 

Kenny MacAskill: Amendment 3 provides that 
the Scottish ministers must provide guidance to 
local authorities in relation to the exercise of their 
functions and the exercise of the functions of 
authorised officers under the bill, and that all local 
authorities and authorised officers must have 
regard to such guidance. 

Under the terms of the bill as it stands, there is 
no obligation on the Scottish ministers to produce 
guidance on the bill, but we plan to issue guidance 
and we believe that amendment 3 is helpful in 
putting a requirement to that effect on the face of 
the bill. 

Patricia Ferguson: I am grateful to the minister 
for allowing me to intervene. Will he bring that 
guidance to Parliament for consideration prior to 
issuing it to local authorities? 

Kenny MacAskill: We would be happy to 
discuss that. The purpose is to keep the approach 
fairly light, and there are methods by which we can 
seek to do that. It is certainly not the desire of the 
Government to exclude anything from public 
scrutiny. Subject to the caveat that we must 
ensure that matters are dealt with as expeditiously 
and as simply as possible, we will be more than 
happy to ensure that members are kept abreast of 
matters. 

Amendment 3 provides that local authorities and 
authorised officers 

“must have regard to guidance”. 

Local authorities and authorised officers will have 
to consider the guidance, but they will not 
necessarily be obliged to follow it as they carry out 
their functions under the bill. We consider that the 
issuing of guidance will help to enhance 
understanding of the bill‟s provisions and of 

decisions by authorised officers on what is and 
what is not reasonable in the context of section 1. 

We are aware of the concerns that have been 
expressed that the legitimate and lawful activities 
of working dogs may be adversely affected by the 
bill. Although we do not think that that will be the 
case, we will engage with all those parties who 
have key interests in the bill, including local 
authorities and rural stakeholders, in drafting the 
guidance to ensure that it is fully understood how 
the dog control notice regime is to operate. We 
think that guidance will assist local authorities and 
authorised officers as they plan ahead for 
implementation of the bill. 

I move amendment 3. 

The Deputy Presiding Officer: I exercise my 
power under rule 9.8.4A of standing orders to 
extend the deadline for consideration of the 
groups of amendments to give members the right 
to speak on amendment 3, if they wish to do so. 

Christine Grahame: During stage 1 
consideration of the bill, I suggested to the cabinet 
secretary that it might be helpful to provide 
guidance to those who would have to implement 
the bill‟s provisions. It was my understanding that 
if the bill was successful in passing through 
Parliament, such guidance would be provided. As 
the cabinet secretary has stated, there is no 
legislative need to include a guidance provision, 
but I welcome the Scottish ministers‟ commitment 
to the provision of guidance and therefore support 
amendment 3. 

Amendment 3 agreed to. 
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Control of Dogs (Scotland) Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S3M-6147, in the name of Christine 
Grahame, on the Control of Dogs (Scotland) Bill. 

15:18 

Christine Grahame (South of Scotland) 
(SNP): I am delighted to open the final debate on 
the Control of Dogs (Scotland) Bill, which is the 
culmination of three years‟ sustained work. For 
that, I express my gratitude to the staff of the non-
Executive bills unit—I wish that it had a catchier 
title—and the legal department for their dogged 
determination; that will be my only canine pun. 

I also thank my colleague Alex Neil, who set the 
bill in motion before his well-deserved elevation; 
Duncan McNeil, for most ably overseeing the 
Local Government and Communities Committee‟s 
consideration of the bill at stages 1 and 2; the 
committee clerks; all the witnesses and 
consultees, without whose input the bill could not 
have been developed; the cabinet secretary, for 
taking such a constructive approach; and 
Government officials, whose expertise was so 
useful. I also thank the many members of the 
public who have followed the progress of the bill 
and contacted me with their comments, and 
Patricia Ferguson, for her helpful amendments 
and interventions in discussions. 

It is clear that the problem of out-of-control and 
dangerous dogs is growing across the United 
Kingdom. Scotland now sees around 600 reported 
dog attacks each year, which is more than double 
the figure 10 years ago. In 2007-08 hospitals 
treated 363 people who had been bitten or struck 
by a dog. 

So what will the bill do? Its thrust is to promote 
responsible ownership of a dog. Local authorities 
will have the power to serve dog control notices on 
owners who do not keep their dogs under control. 
As pointed out in the stage 1 debate, many 
politicians have direct experience of out-of-control 
dogs while campaigning. I recall a canvassing 
expedition for some by-election or other, during 
which I discounted the snarls and growls of a 
canine occupant as it jumped up at a large picture 
window. Casually—a mite too casually, it turned 
out—on having no response to the bell ringing and 
door knocking I pushed a leaflet through the door, 
safe in the knowledge that the dog was elsewhere. 
It was not—the house, it appears, was open plan 
and the dog was open jawed by the letter box. The 
candidate‟s leaflet was shredded, but my fingers 
were not. Therefore, although we may not be able 
to protect ourselves in time for the United Kingdom 
election, with a positive vote today MSPs could be 

voting for safer fingers for themselves in the 
campaign next year—by which time, if it is passed 
today, the bill will be in force. That is a reason to 
vote for it if ever there was one. 

Although the hazards of our profession are 
cyclical, postal workers experience daily 
harassment from dogs. People walking their dogs 
are intimidated by out-of-control dogs, and some 
parks are a no-go area because of a local 
delinquent dog. All those situations and a myriad 
of others can be addressed by the bill, which will 
help to improve in a small and practical way the 
ordinary lives of the ordinary people of Scotland—
which is what we are here for. 

My bill also addresses another important issue 
regarding dangerously out-of-control dogs. It 
extends the offence of allowing a dog to be 
dangerously out of control as defined in the 
Dangerous Dogs Act 1991 to apply to all places. 
By amending the 1991 act, my bill ensures that 
dog owners can be held responsible at all times 
for their dog‟s behaviour, including in their own 
home. Indeed, the incidents behind horror reports 
of children and infants being savaged to death 
have more often than not occurred in a private 
dwelling where the dog was permitted to be—a 
relative‟s house for example. 

There is one outstanding issue that I would like 
to address—the bill‟s impact on working dogs that 
are legitimately carrying out their duties, such as 
pest control and flushing out or herding animals. I 
see Mr McLetchie in the chamber. At stage 2, he 
raised a concern that dog owners could be 
penalised because someone feared for the safety 
of a wild animal, such as a rodent, that is not 
otherwise protected in legislation—I did not know 
that he liked rats, but never mind. 

The bill offers protection to other animals, but I 
also give assurance to people with working dogs 
who felt, for example, that a Jack Russell that is 
out ratting, a juvenile sheep dog in training that is 
overenthusiastically herding sheep, or a springer 
spaniel that is flushing out game fowl could be 
subject by some novice city visitor to a dog control 
notice. I have lived in the countryside for 15 years, 
and I represent a rural constituency. When 
developing the bill, I had in my mind the interests 
of rural communities. Working dogs by their very 
nature are well trained and responsive to their 
handler‟s commands. In the cases that I referred 
to, the test of reasonableness would not be met 
because by their very nature such dogs are under 
control, which is the key test. If a dog is under 
control, it will not come within the ambit of the bill. 

I can offer further assurances to Mr McLetchie 
and those who work the land that the bill will not 
have unintended consequences on the owners of 
working dogs. The bill provides five important 
safeguards. First, section 1(3) refers to the 
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conditions that the proper person is not keeping 
the dog under control effectively and consistently 
and that the behaviour of the dog gives rise to 
alarm or apprehensiveness on the part of any 
person. Both parts must apply before the out-of-
control test can be met. 

Secondly, at stage 2, I proposed an amendment 
to section 1(3) to meet the committee‟s concerns 
and to clarify that any alarm or apprehensiveness 
must not be unreasonable. The bill has been 
further amended and protection strengthened by 
the cabinet secretary‟s amendment 2 this 
afternoon. 

Thirdly, local authorities have a duty under 
section 1(7) to ensure that authorised officers 
have the appropriate level of skill to determine 
from an objective standpoint whether the dog is 
out of control and, importantly, to identify 
appropriate steps aimed at addressing its future 
behaviour. Government amendment 3, which will 
make it mandatory for ministers to issue guidance 
to local authorities on the function of the 
legislation, is a further protection that the law 
should be applied, so far as possible, uniformly 
Scotland-wide. 

Fourthly, section 2(8)(d) requires authorised 
officers to explain the reasons, including a 
description of the circumstances, that have led 
them to issue a dog control notice. Fifthly, a 
person can appeal against the notice under 
section 3. Indeed, the bill aims to ensure that 
domestic dog owners raise their dog‟s level of 
training nearer to that of a working dog. 

The bill will bring certain benefits. I hope that 
more responsible dog ownership will follow from it. 
Public safety will be improved through preventive 
measures that will help people who are out with 
children or with their dogs. Also, the welfare of 
dogs will be improved, because dogs that are not 
properly cared for, exercised or socialised will 
benefit from specific measures being imposed on 
their owners, such as their being required to 
attend training classes with their dogs. 

I hope that members agree that the bill is worth 
while. It gives local authorities and the police the 
legislative tools to deal with the growing problem 
of out-of-control dogs and attacks by dangerous 
dogs in private places. 

I move, 

That the Parliament agrees that the Control of Dogs 
(Scotland) Bill be passed. 

15:25 

The Cabinet Secretary for Justice (Kenny 
MacAskill): I thank Christine Grahame for the 
Control of Dogs (Scotland) Bill and join her in 
commending Alex Neil, who laid the foundations 

for the bill while he was a back bencher. As she 
correctly pointed out, a member‟s bill does not 
reach this stage without significant commitment 
and a great deal of effort. I therefore join her in 
commending the non-Executive bills unit for all its 
work and effort in bringing the bill to this juncture. 

The Local Government and Communities 
Committee, which is chaired by Duncan McNeil, 
carried out detailed and thoughtful scrutiny of the 
bill throughout the parliamentary process, and the 
bill‟s general principles received unanimous 
support at stage 1. The bill was good to begin 
with, but it has become better through the small 
number of amendments that were made at stage 
2. 

We welcome the policy objectives of the bill, 
which tries to make our communities safer through 
enabling effective preventive action to be taken 
against dogs that are out of control. The bill is 
designed to identify and tackle out-of-control dogs 
at an early juncture and provide measures to 
change their behaviour and, frequently, the 
behaviour of their owners before the dogs become 
dangerous. We believe that the creation of a dog 
control notice regime will encourage dog owners 
to take responsibility for the actions of their dogs. 
Under the bill, authorised officers will be able to 
issue a dog owner or the person with day-to-day 
charge of the dog with a dog control notice if their 
dog is found to be out of control. 

As the bill has progressed through Parliament, 
there has been some discussion of the costs of 
the new dog control notice regime. The main 
responsibilities under the proposed new regime 
will fall on local authorities. Members will recall 
that, during stage 1 evidence, some local 
authorities said that existing dog wardens would 
take on the role of authorised officer without any 
new costs being incurred. Others, to be fair, 
disagreed and suggested that higher costs would 
be incurred by their training and employing new 
staff. The Government‟s view is that the new dog 
control regime is designed to be preventive and 
we do not expect thousands of dog control notices 
to be issued every week. 

Under current law, when a dog is dangerously 
out of control in its own home, no criminal offence 
is committed by its owner under the terms of the 
Dangerous Dogs Act 1991. Section 10 of the bill 
will change that. The Government believes that 
the law should be extended to make it an offence 
to allow a dog to be dangerously out of control in 
any place, whether a public place or a private 
place, such as the dog‟s home. As Christine 
Grahame said, we all know of tragedies that have 
occurred not in a public place but in a private 
place, often the owner‟s home. This change will 
help to ensure that dog owners take responsibility 
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for the actions of their dogs in all places at all 
times. 

This good bill, which will assist in making our 
communities safer while respecting dog owners‟ 
rights, is an excellent example of the Parliament‟s 
system of members‟ bills. Alex Neil and then 
Christine Grahame drove forward the consultation 
process, which led to the bill‟s drafting and 
scrutiny by committee and, finally, to this 
momentous day on which we hope the bill will be 
passed. 

We welcome what seems to have been 
unanimous agreement at stage 1 and, as we 
expect, unanimity at decision time this afternoon 
that these changes need to be made. Although 
they are relatively minor, they might well have a 
significant effect in preventing some tragedies. 
The legislation will certainly help to drive home the 
message that although, as we all agree, dogs 
provide great comfort, friendship and solace for 
many, they have to be looked after and dog 
owners are required to be responsible. 

Once again, I pay tribute to Christine Grahame 
and everyone else who has been involved with the 
bill. The Government will support the motion and 
will be more than happy to work with Patricia 
Ferguson and others on ensuring that members 
see the guidance that will be provided to local 
authorities. As I have said, it will be up to those in 
local government who are involved in the 
enforcement procedure to take the appropriate 
action, but we are more than happy to undertake 
this work to maintain unity in the chamber. 

15:31 

Michael McMahon (Hamilton North and 
Bellshill) (Lab): Given statistics showing a 160 
per cent increase in the number of dog attacks 
between 1999 and 2007, it would be a real 
surprise if no one wanted to address the situation. 
Faced with that information, it is right that we have 
had the opportunity to look anew at the prevailing 
laws on dangerous dogs, particularly as the data 
that have been presented appear to indicate that 
the existing legislation has not addressed the 
problem that led to such a huge outcry in the years 
before the turn of the century. I therefore 
congratulate Alex Neil on his initial work and 
Christine Grahame on introducing the Control of 
Dogs (Scotland) Bill and giving the Scottish 
Parliament the chance to consider how we might 
improve on the measures that are available to our 
local authorities and police to tackle this increasing 
problem. I also congratulate NEBU and the Local 
Government and Communities Committee on 
assisting the bill‟s progress. 

As has been widely recognised and supported, 
the bill started out, rightly, by addressing the fact 

that the current law‟s focus, which is mostly on 
dangerous dogs and particular breeds of dogs, is 
wrong. It is difficult, though, to establish hard and 
fast statistics on the extent of problem dog 
ownership in Scotland; indeed, that has been one 
of the discussion points about the bill. I do not 
think it unreasonable to accept the estimate in the 
bill‟s supporting documents that there are around 
550,000 dogs in Scotland. If the percentage of out-
of-control dogs in Scotland is similar to that in 
London, at around 0.12 per cent, there are likely to 
be about 650 dogs whose behaviour needs to be 
addressed. However, given that in 2007 there 
were 623 reported dog attacks that resulted in 
injury, never mind the number of incidents of 
behaviour that would cause a reasonable person a 
degree of alarm, we might actually be 
underestimating the scale of misbehaviour in our 
communities. I think that I have been barked at by 
about 650 dogs already in this general election 
campaign, and I have been hospitalised on three 
occasions because of dog bites. Of course, that 
might just say something about my own 
relationship with dogs. 

In any case, if we accept that the number of 
control notices can be expected to be close to 
1,200, we begin to get to the issue that most 
concerned me during the passage of the bill and 
which I highlighted at stage 1: the bill‟s cost 
implications. Information from local authorities 
indicates that the level of staff employed in the 
control of dogs is, at best, mixed, and that the 
expected burden on our councils is going to cause 
many of them difficulties. At a time when we are 
losing teachers, social workers, home care 
workers and other necessary front-line staff under 
the current local government financial strictures, it 
stretches credulity to be asked to believe that dog 
wardens and other costs associated with the bill‟s 
implementation and application will be immune 
from the cost pressures that are afflicting other 
essential services. As many councils have 
repeatedly flagged up, even if we accept that 
administration costs will be fairly minimal, the fact 
is that staff costs will not be so low. That is the 
main issue confronting our local authorities, and 
no amount of wishful thinking or positive gloss by 
the bill‟s supporters will eradicate local authorities‟ 
genuine concern about the financial burden that 
the legislation will place on them. 

That said, given the abject failure of the 
Convention of Scottish Local Authorities to defend 
councils from the Scottish Government‟s cuts, I 
am a little surprised that it has been so exercised 
by the legislation‟s impact. So, along with the 
majority of those who have commented on the bill, 
I will be looking at its positive aspects and 
overlooking COSLA‟s concerns. 

Improving the control of dogs, preventing dogs 
from becoming dangerously out of control, 
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ensuring that owners are responsible for 
controlling their dogs wherever they are, including 
on private property, and improving the care and 
treatment of dogs are all worthwhile objectives and 
good enough reasons to support the bill, whatever 
the misgivings about the finances. I look forward to 
the remainder of this debate and hope that we will 
get the expected outcome when we vote at the 
end of today‟s business. 

15:35 

David McLetchie (Edinburgh Pentlands) 
(Con): Like others, I welcome the fact that today 
brings to a parliamentary conclusion the legislative 
process that was initiated by Alex Neil in January 
2008 and carried on by Christine Grahame. I 
believe the bill to be worth while and well-founded 
in principle. It recognises the deficiencies in earlier 
legislative attempts to deal with dangerous or out-
of-control dogs. In particular, the focus on deed 
not breed is an important principle, which 
highlights the responsibility of owners as much as 
the behaviour of their dogs, and avoids the 
problems that are inherent in legislation that 
focuses on specific breeds, some of which are not 
prevalent in this country, to the exclusion of other 
breeds or cross-breeds that might be equally 
dangerous if not properly controlled and managed 
by their owners. In that respect, Patricia 
Ferguson‟s amendment, which was agreed to by 
Parliament, was consistent with that principle and 
in line with the unanimous recommendation of the 
Local Government and Communities Committee, 
as set out in paragraph 68 of its report to 
Parliament. 

I welcome the fact that, in today‟s stage 3 
proceedings, we have approved a Scottish 
Government amendment that will lead to it issuing 
guidance to councils and authorised officers on 
the exercise of their respective functions under the 
act. I highlight two issues that I hope will be 
covered in that guidance. The first refers to my 
unsuccessful stage 2 amendment, which was 
motivated by the concerns of organisations such 
as the Scottish Countryside Alliance, the British 
Veterinary Association, the Kennel Club and 
others that the bill as drafted could give rise to the 
service of dog control notices for the natural 
behaviour of working dogs in the open when they 
are interacting with wild animals as opposed to 
protected animals, as defined in animal welfare 
legislation that this Parliament has passed. That 
issue should be covered in the guidance that the 
Scottish Government will issue and I welcome the 
cabinet secretary‟s statement in the short debate 
on amendment 3 that it will do so. I trust that that 
will reassure the owners of working dogs and be in 
line with the views expressed by the cabinet 
secretary in the Local Government and 
Communities Committee‟s debate on my 

amendment, and with those expressed earlier this 
afternoon by Christine Grahame in her opening 
speech. 

The second issue was raised with me by my 
constituent Catriona Brown, who submitted 
evidence to the Local Government and 
Communities Committee about the commercial 
walking of large numbers of dogs. That was born 
out of an unfortunate experience that she had 
while walking in the Pentland hills regional park in 
my constituency. Catriona was attacked by three 
large and powerful dogs, which were under the 
control of a commercial dog walker who, at the 
time, was exercising 13 dogs, all of which were off 
the leash and unmuzzled. A number of dog 
walkers appear to be running such businesses 
and using the park for that purpose. Not 
surprisingly, perhaps, in communication with the 
committee, Ms Grahame and myself, Ms Brown 
expressed the belief that the bill should be 
sufficient in its scope to cover such activities. 
Indeed, she suggested that we might want to lay a 
statutory basis for the sort of byelaws that have 
been introduced by Wandsworth Council in 
London that specifically regulate the exercising of 
groups of dogs on a commercial basis in its parks, 
and put a limit—normally a maximum of six—on 
the number of dogs that can be exercised at any 
one time. The byelaw also requires professional 
dog walkers to have public liability insurance and a 
licence from the council. 

Given the stage that had already been reached 
in the progress of the bill, I did not think that it was 
appropriate to lodge amendments to introduce a 
scheme of that nature, as it would have had to 
have been the subject of a consultation, which, 
quite clearly, had not taken place. Moreover, 
Christine Grahame was right to underline the point 
that, under the bill, an owner is not absolved from 
responsibility for the behaviour of his or her dog 
simply because the exercise of that dog is 
contracted out to a third party. However, I hope 
that in putting together its guidance, the 
Government will consider that issue and perhaps 
consult councils throughout Scotland to determine 
whether it is a problem in parks and public spaces 
elsewhere. I also hope that the Government will 
remind dog walkers of their obligation to comply 
with the legislation on behalf of the dog owners 
who employ them. 

I have much pleasure in expressing my support 
for the bill, and I hope that it will be passed by 
Parliament today. 

15:41 

Jim Tolson (Dunfermline West) (LD): The 
Control of Dogs (Scotland) Bill has been an 
interesting one on which to take evidence in the 
Local Government and Communities Committee. I 

263



25665  22 APRIL 2010  25666 
 

 

commend the significant work that was done by 
Alex Neil, prior to his taking up ministerial 
responsibilities, Christine Grahame, who is now 
sponsoring the bill, and the witnesses who gave 
evidence to the committee. 

The aim of the bill, which is to move away from 
banning certain breeds of dog to a focus on the 
deeds of some dogs, is widely supported in the 
Parliament and in the wider Scottish community. 

We are all aware of concerns about some dogs, 
whether they involve causing fear and alarm, 
biting people or other animals, or, in the most 
unfortunate cases, fatalities among our young 
people. However, the vast majority of dogs are 
well behaved and well looked after. Most are 
loving family pets who bring a great deal of 
enjoyment to their owners and their families. Such 
owners have nothing to fear from the bill. 
However, dog owners who do not take 
responsibility for their dogs, who do not ensure 
that they are reasonably trained, who do not keep 
their dogs on a leash when in public and who have 
their dogs as status symbols had better watch 
out—this legislation is coming to bite them. 

When this bill is passed tonight, it will give local 
authorities the ability to serve a dog control notice 
on owners who have not kept their dog under 
control. Importantly, that control will extend to 
public and private areas, including dwellings, and 
will mean that the level of care that is required to 
prevent a dog from becoming dangerously out of 
control is quite high. 

It is important to note that the bill contains a 
number of steps, from serving a dog control notice 
on the owner to implanting a microchip in the dog 
that carries details of the dog and its owner to, 
ultimately, destroying the dog if it is dangerously 
out of control. Although destroying the dog is 
unlikely to be carried out in any more than a few 
cases, I believe that that crucial ultimate sanction 
is required to ensure public protection. 

Although most issues were overcome at stage 
1, a few issues remained to be dealt with today at 
stage 3. In the debate on amendment 1, which 
concerned the size and power of dogs, it was clear 
that Christine Grahame and Patricia Ferguson 
were trying to achieve the same end, albeit by 
different means. We all agree that the wording in 
the bill should be clear and concise. However, 
unfortunately, the wording that Miss Grahame 
wished to leave in the bill confused the issue. 
Patricia Ferguson‟s amendment 1 sought to leave 
out the extra text, and I believed that it would 
make the bill clearer and ensure, albeit by 
insinuation, that all types and breeds of dog were 
covered. Therefore, the Liberal Democrats had 
pleasure in supporting Patricia Ferguson‟s 
amendment this afternoon. 

Kenny MacAskill‟s amendment 2 sought to 
provide extra clarity without adding any confusion, 
so we supported it. Mr MacAskill‟s amendment 3 
sought to add reasonable guidance to the bill, and 
we supported it as well. 

The Liberal Democrats welcome the bill. It will 
provide clarity for dog owners, teeth for 
enforcement officers and, most important, 
protection for our communities. 

15:44 

Patricia Ferguson (Glasgow Maryhill) (Lab): I 
thank Christine Grahame, as others have done, for 
all the work involved in bringing the bill to 
Parliament after she took it over from Alex Neil. I 
also thank the clerks to the Local Government and 
Communities Committee for their help and advice, 
and all those who gave evidence and spoke with 
such passion about dogs and the importance of 
training and proper care.  

The Dangerous Dogs Act 1991 was introduced 
in reaction to a number of extremely serious 
incidents. Unfortunately, serious and indeed fatal 
dog attacks have continued to take place since the 
act came into force. The previous legislation 
identified several breeds that were to be defined 
as dangerous in law. However, my contention—
and that of the bill and Christine Grahame—is that 
any dog can be dangerous if it is not cared for 
properly, not trained properly and not socialised 
with people and other dogs. The bill‟s emphasis on 
the deed and not the breed is welcome. I hope 
that my amendment 1 will assist in the delivery of 
the policy behind the bill.  

However, we will have to be vigilant in 
monitoring the implementation of the legislation. 
There is uncertainty about the number of 
dangerous dogs in Scotland, so it is difficult 
properly to judge the accuracy of the bill‟s financial 
memorandum, particularly the cost that will accrue 
to local government. What we do know, though, is 
that in 2006-07—the most recent year for which 
there are records—there were some 623 offences 
under the 1991 act. It is therefore important that 
local authorities move quickly to employ wardens 
and properly resource and train them. I took 
cognisance of what COSLA said about cost, but 
the cost of not taking action could be even higher 
in terms of the use of the national health service, 
the police and other authorities. It will be 
interesting to see how that goes forward.  

Another welcome aspect of the bill is the fact 
that it will be an offence to allow a dog to be 
dangerously out of control anywhere, even in a 
private place. I listened carefully to Christine 
Grahame when she recounted her experience of 
campaigning, and of the barking dog at the 
window. In my experience, however—Ms 
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Grahame may also have experienced this—it is 
not the barking dogs that we have to be aware of 
but the silent ones that sit behind the letter box. If 
we are lucky, we feel their breath at the moment 
we withdraw our fingers from the letter box.  

While there are occasionally injuries among our 
campaign teams, other stories are not frivolous or 
funny. The Communication Workers Union‟s 
written submission detailed an attack on one of its 
members—a postman with 30 years‟ experience—
as he went about his duties. As he walked up a 
garden path in Glasgow, two Japanese Akita dogs 
ran from the back garden of the house, through an 
insecure fence, and attacked him as he made his 
way to the front door. Despite the very serious 
injuries he sustained, Strathclyde Police were 
unable to prosecute, because the attack happened 
on private property. Although the bill will not 
prevent such incidents, I hope that it will at least 
ensure that action can be taken against the dog 
owner.  

I do not have a dog. My job and that of my 
husband involves us being out of the house for 
long periods, which would not lead to sensible dog 
ownership. However, I have often felt that, for the 
sake of the dog and that of the surrounding 
community, it is the owner who needs training, not 
the dog. The effect on the community ranges from 
the kind of serious attack on that postman to the 
incredible nuisance these days of dog fouling on 
our streets, which we see as we are out 
campaigning. 

I hope that we never get to the stage at which a 
bill has to come before Parliament that seeks to 
license or train dog owners. I very much look 
forward to seeing the guidance from the minister, 
which I am sure will be comprehensive. It is 
important that Parliament, which takes a great 
interest in these matters, has the opportunity to 
scrutinise such information. Again, I sincerely 
thank Christine Grahame and Alex Neil for 
bringing this important issue to Parliament and for 
giving some reassurance to people who fear dogs 
or who, because of the nature of their work, have 
to experience dogs—good and bad—as they go 
about their business.  

15:50 

Jim Tolson: This afternoon‟s debate has been 
interesting, if brief. Members have touched on a 
number of key issues. The dog control notices that 
I mentioned in my opening speech will be the key 
level of enforcement. However, there may need to 
be other levels of enforcement if, as Patricia 
Ferguson said, a dog control notice is not enough 
to bring the owner, far less the dog, under control. 
The cabinet secretary highlighted that issue and 
mentioned that the enforcement officers who will 

serve notices must be accountable and properly 
trained to do that. 

David McLetchie mentioned dog control notices 
and the early amendment that he lodged on 
working dogs. I believe in all sincerity that the bill 
as it stands covers that issue. However, the 
member made an important and welcome point 
about some professional dog walkers and the 
issues that they face. 

The monitoring of dog control notices is key to 
taking forward the bill and ensuring that it is an 
effective measure. I am glad that the minister has 
indicated that the Government will continue to 
monitor the situation. If any changes are needed, I 
am sure that we will discuss those in the chamber 
and in committee. Patricia Ferguson, too, said that 
monitoring of the bill is an essential outcome. I 
welcome that. 

A few individuals may fail to comply with dog 
control notices. I welcome the fact that the bill 
contains measures to ensure that further action 
can be taken. As I mentioned earlier, the ultimate 
sanction is to destroy a dog, where it is deemed to 
be absolutely dangerous and out of control. 

The proposal for a Scottish dog control 
database was not touched on in the debate but 
was discussed extensively in committee. I 
understand the Government‟s concern about 
advancing that proposal, especially given the cost 
implications. However, it is important that the 
Government keeps it under consideration as a 
means of measuring what I hope will be the 
success of the bill, so that we can see how the use 
of dog control notices, first and foremost, and 
anything that comes from them is developing 
across Scotland and ensure that they are an 
effective measure for controlling out-of-control 
dogs. 

The danger of unresponsive dogs, if we have 
any, must be properly dealt with. I am glad that the 
minister, among others, highlighted the fact that 
the bill‟s aims will ensure that we focus on the 
deed, not the breed, as the previous legislation 
did. That will be crucial. Michael McMahon 
mentioned that change in focus. Other members 
know the previous legislation better than I do, as 
they were parliamentarians when it was passed, 
but I agree with them in welcoming the change of 
emphasis and direction that the bill brings, to 
ensure that we have better control over 
irresponsible dog owners in Scotland. 

I am sure that, when they wind up, other 
members will indicate that they intend to support 
the bill. Liberal Democrat members will support it 
as amended today. 
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15:53 

David McLetchie: Like Jim Tolson, I have 
enjoyed this short debate and the contributions 
that this small band of dedicated dog lovers have 
made to the bill that is before us. As all members 
of the Parliament are aware, legislation relating to 
animals and animal welfare can generate large 
postbags, strong passions and fierce controversy. 
In my 11 years in the Parliament, we have covered 
salmon fishing, fox hunting, fur farming, dog 
fouling, animal health and welfare, aquaculture 
and, most recently, snaring. Given that history, 
any member who voluntarily ventures into the field 
with a legislative proposal that deals with animals 
must do so with a degree of apprehension. 
Against that backcloth of our experience in the 
Parliament, we should commend the efforts of 
Alex Neil and, latterly, Christine Grahame in 
steering the member‟s bill through the Parliament 
to its conclusion today. 

Concerns have been expressed in a number of 
quarters about different aspects of the bill, the 
resources to operate the new system of dog 
control notices, the exact wording of the 
provisions, and how the new law will be applied in 
practice. Some of those concerns were expressed 
by Michael McMahon and my committee 
colleagues Jim Tolson and Patricia Ferguson. 
Concerns are, of course, expressed about virtually 
every new bill that we consider, but the 
widespread support for the bill‟s key principles has 
been refreshing. I congratulate the promoters of 
the bill—Christine Grahame and Alex Neil—and 
everyone who has worked with them on the initial 
consultation and the drafting of the bill and in the 
various stages of the legislative process. As a 
member of the Local Government and 
Communities Committee, which considered the 
bill, I can say that it made a welcome and 
interesting diversion from our staple diet of 
cooncils, housing and planning. 

There is a great deal more to be done to make 
the bill that is passed effective in helping to control 
the behaviour of dogs and irresponsible owners 
and making our communities safer. I think that we 
all recognise that passing a bill is only the start of 
a process, not the end of it. A great deal of interest 
will undoubtedly centre on the guidance that is to 
be issued by the Scottish Government, which Mr 
MacAskill‟s amendment flagged up. As I said in 
my opening speech, the content of that guidance 
will certainly be of considerable interest to me and 
my constituents. Passing the bill will be a good 
start, and I hope that it will be passed with the 
unanimous support of members. It certainly has 
my support and blessing. 

15:51 

Michael McMahon: We can legislate for 
aspects of many issues that we debate in the 
Parliament, such as problems with alcohol, diet or 
antisocial behaviour, but resolution of the problem 
will mostly lie with the degree of responsibility that 
we as individuals take. The same can be said for 
the behaviour of dogs. It is self-evident that some 
dogs are more dangerous than others, but all dogs 
can be potentially dangerous. Various breeds can 
be considerably stronger and larger than a person 
of average size, and some breeds are more 
aggressive because of years of breeding. 
However, whatever type of dog we are discussing, 
we know that effective training, socialisation and 
proper care can make a significant impact. 

Owners who do not properly socialise their dogs 
and individuals who are engaged in criminal or 
risk-taking activities and who keep powerful dogs 
as a status symbol or an accessory to their own 
aggressive behaviour are more often the problem 
than the type of dog that is being considered. We 
should never lose sight of that, even if we think 
that some breeds are problematic in themselves. 

There is evidence of a growing trend for gangs 
to have aggressive dogs as weapons, and 
genuine concerns exist among some dog owners 
that the bill will do nothing to affect the criminal 
element that is most likely to keep dangerous 
dogs. They are concerned that we are in danger of 
criminalising law-abiding dog owners. I think that 
there are good enough safeguards in the bill to 
ensure that dog owners will not be subjected to 
unwarranted action against them, and hope that 
concerns that some people might have will 
ultimately prove to be unfounded when the bill‟s 
provisions begin to take effect. 

There is some justification for arguing that the 
current law on possession of banned breeds is not 
being enforced, but that could be down to flaws in 
the Dangerous Dogs Act 1991, which we expect to 
be addressed by passing the bill. There is no 
doubt that the current legislation on banned 
breeds is ineffective and difficult to enforce, but I 
am confident that the new legislation will create 
the potential for a better system. Moving away 
from breed-centred legislation will help us to move 
towards improving public safety, provided that 
financial resources are provided to make the 
provisions work. 

Throughout the passage of the bill, it has been 
clear that the real issue is responsible ownership. 
While people remain too lazy to give their dogs the 
tender loving care that they deserve, we will 
continue to have a problem with out-of-control 
dogs. I doubt that the bill will be a magic wand that 
is capable of dealing with all the issues relating to 
dangerous dogs—indeed, I am not sure that it was 
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ever intended to be that—but it is entitled to our 
support nonetheless, and it will have it at 5 o‟clock. 

15:59 

Kenny MacAskill: Given the backdrop of the 
general election with its hustings and argy-bargy, it 
is probably good for the people of Scotland to 
realise that debates on subjects such as the 
Control of Dogs (Scotland) Bill see members of 
whatever political colour come together in the 
chamber . 

The tenor of the debate has been one of 
acceptance that there is a problem that we must 
address, whether for individuals on the campaign 
trail—we heard anecdotes about that from 
Christine Grahame—or, as in Patricia Ferguson‟s 
story, for the postman who was assaulted but 
unable to get any satisfaction or take any action. 

Patricia Ferguson and Michael McMahon made 
the appropriate point that this is a focused bill. It 
will not be a solution to all incidents out there; no 
Administration and no legislation could ensure that 
no child or adult will face being bitten by a dog. 
We must control loopholes in legislation that, 
through no one‟s fault, has been proven not to be 
fully fit for the purpose of dealing with changing 
circumstances, as Mr McLetchie mentioned in his 
speech. However, the bill will provide some 
salvation following incidents such as the nasty 
attack on the postman by Japanese dogs. Equally, 
the bill will help to drive home the message that 
there has been a specific change in powers and 
that dog owners have to act responsibly. 

Michael McMahon raised the question of cost. 
As I said in my opening remarks, COSLA seems 
divided on the matter. Some local authorities see 
the situation as one that can be dealt with by 
existing dog wardens. Our view is that the financial 
impact on local authorities of the new dog control 
notice regime will depend to a large extent on how 
they make use of it. We tend to think that those 
powers should be used sparingly and that the very 
existence of dog wardens‟ powers should act as a 
powerful deterrent. However, we recognise that 
these are tough financial times and that local 
authorities‟ ability to improve services or react to 
increasing needs is restricted. That said, there is 
the fallback position that if a clear problem is being 
faced by local authorities, this Administration has 
mechanisms by which we can discuss matters 
with COSLA. I give the chamber the guarantee 
that if there are problems, we will continue to 
discuss and debate with COSLA. 

As David McLetchie and Patricia Ferguson 
mentioned, we are moving towards emphasising 
deed not breed. We are happy to accept Patricia 
Ferguson‟s position—it is not a matter of 
semantics to say that we accept and welcome the 

will of the Parliament. David McLetchie‟s point 
about dog walkers has come from left field and 
perhaps shows why the legislation might need to 
be amended in due course. We could argue that 
the dog walker situation might be better dealt with 
by the Civic Government (Scotland) Act 1982, but 
that is not the case. It is clear that we live in a 
world where people walk other people‟s dogs and 
they have to accept responsibility for them. We 
must make sure that that situation is addressed in 
the guidance. 

The guidance is meant to deal with those in both 
rural and urban areas who have an interest 
because of their professional standing, whether 
they are gamekeepers or from the British 
Veterinary Association. I give an assurance to 
both Mr McLetchie and Patricia Ferguson that we 
will liaise with parliamentarians but, equally, that 
we will take on board the needs and wants of 
stakeholders. The kind of guidance that we want 
to issue is based not on the ideology of any 
Administration, whatever colour it might be, but on 
the specialised advice of those who are best 
placed to provide it. We also take on board the will 
of the Parliament. 

Jim Tolson raised the issue of a database. 
Obviously, we already have an enabling power 
and we are not persuaded that a database is 
either needed or wanted—nor is the committee. 
However, if the situation should change, the bill 
gives us the ability to act. 

We believe that the bill strikes the correct 
balance. Although I am not a dog owner, I 
recognise that owners are entitled to exercise their 
ability to deal with their dogs. We recognise the 
benefits that dogs bring to people, not just as a 
comfort or solace to the elderly or by what they 
provide to those who work with them, but as part 
of the fabric of our society. People must recognise, 
however, that as well as the right to own a dog 
and the right to roam with it, there is the 
responsibility to ensure that that dog is under 
control. 

We welcome the bill, which takes on board the 
need to address specific problems that we face. 
We have to recognise that if we are to minimise 
the dangers that dogs can pose to children, 
postmen, adults or whoever else, individual 
owners have to take responsibility. The bill is a 
welcome improvement on existing legislation and 
we are delighted to support it. 

16:05 

Christine Grahame: I start by applauding the 
member‟s bill mechanism. After 11 years in the 
Parliament, it is delightful to have the chance to 
have a bill of my own—this is the closest that I will 
ever get. 
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I thank NEBU, which is very much unheralded 
and does a great deal of work. It is rare that it gets 
a bill to this stage—often members‟ bills do not get 
beyond proposals. NEBU is hugely supportive, as 
we all know, and I applaud its work. 

I will pick up some of the points that members 
have made in the debate. Michael McMahon 
expressed some concerns, which were 
undermined to some extent by his colleague 
Patricia Ferguson‟s contribution, about the cost to 
local authorities. At stage 1, Dundee City Council 
told the Local Government and Communities 
Committee that it agreed with the figures in the 
financial memorandum and believed that the bill 
could be implemented using existing resources. It 
also highlighted the point that the threat of a dog 
control notice might reduce the number of notices 
needed—as the cabinet secretary said, the notices 
are a preventive measure. In any event, all local 
authorities already carry out dog-related duties 
under the Dog Fouling (Scotland) Act 2003, the 
Civic Government (Scotland) Act 1982 and animal 
health and welfare legislation. I believe that 
councils must already be staffed appropriately to 
deliver those duties and that they can subsume 
the duties of issuing dog control notices within 
that. However, I am sure that the cabinet secretary 
will agree that if I am proved wrong it will be for 
COSLA to negotiate that with the Scottish 
Government in line with the procedures under the 
concordat. 

Further to Michael McMahon‟s point about dog 
control notices and criminalising people, I make it 
clear that a dog control notice is a civil order, not a 
criminal matter. The order has to be breached in 
order to transmogrify, as it were, into a criminal 
matter, so we are not criminalising people. 

Michael McMahon: I thank Christine Grahame 
for making that point, but the point that I was 
making was that people expressed concern 
throughout the bill‟s progress that the bill could 
criminalise them. I was not saying that that would 
be the impact of the bill but that that concern had 
been expressed. 

Christine Grahame: I apologise for 
misunderstanding. I am glad that that is now on 
the record. I make it plain that the bill is about 
early intervention before a dog becomes 
dangerous. We are talking about dealing with dogs 
that are out of control and preventing them from 
getting to the dangerous stage. 

I want to pick up the points that David McLetchie 
made. He was quite honest about the licensing 
issue, which came in very late in the day. I submit 
that a member‟s bill is not really the place to start 
putting in complexities, which can probably go in 
some local government legislation. However, there 
is cover in the bill. In the event of a dog being out 
of control while in the care of a dog walker—they 

define themselves as professionals; I do not think 
that they have to meet any standards—it would 
have to be established who the proper person 
was. That is likely to be the owner and, therefore, 
the dog control notice would be served on them, 
rather than on the dog walker. An authorised 
officer would have to consider the appropriate 
measures to include in the dog control notice to 
bring the dog back under control. The notice could 
specify that the dog could not be walked with more 
than two other dogs at the same time, for 
example. The proper person would also have to 
consider whether there was a likelihood of the dog 
control notice being breached by the dog walker—
the entrusted person—as a breach could result in 
a fine of up to the current maximum of £1,000. 
David McLetchie‟s constituent has been in touch 
with me about that matter. I hope that what I have 
said will allay those genuine fears. 

I hope that what I said about working dogs in my 
opening speech provided some comfort. There is 
a test under section 2(8)(d), which states that a 
dog control notice must include 

“the reason for the authorised officer concluding that the 
dog has been out of control (including a description of the 
circumstances on the basis of which the officer has come to 
that conclusion)”. 

So, an innocent from urban life wandering about 
the countryside thinking that a sheep dog is 
harassing the sheep too much might find that it 
would not be reasonable to issue a dog control 
notice in those circumstances. It would certainly 
not stand up to scrutiny if that was put down as 
one of the reasons for issuing a dog control notice. 
At the end of the day, if such a circumstance 
arose, there would be a right of appeal, as there 
should be to comply with the European convention 
on human rights. I hope that that provides some 
comfort. 

I thank Patricia Ferguson for her contribution. I 
am now quite relaxed about her amendment. It 
was important to put the debate about it on the 
record. I absolutely support her view that the care, 
training and socialising of dogs is the key. I was 
once a dog owner myself, but I no longer have a 
lifestyle that would support my owning a dog. I 
wish that more people took that view before they 
bought a dog. 

The bill is about early intervention, but I found 
what Patricia Ferguson said about serious attacks 
on postmen extremely interesting. Although the bill 
is about out-of-control dogs, it does amend the 
Dangerous Dogs Act 1991 so that it will apply to a 
private place where the dog is permitted to be. 
That will not be the case elsewhere in the United 
Kingdom, but it will be the case in Scotland. The 
postmen and women of Scotland may rejoice 
because they can now do something about the 
problem. 
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I have dealt with Jim Tolson‟s points, including 
his points about working dogs and places where 
dogs are permitted to be. I am grateful for his 
support. 

I conclude by thanking all those who contributed 
to the development and scrutiny of the bill and all 
members who have been in the chamber to 
discuss it today. 

As a postscript, I remind canvassers that, even 
if the legislation is passed at 5 o‟clock today, it will 
not be in force until next year, so they should 
watch out for those fingers, particularly if, as 
Patricia Ferguson tells me, there are sneaky, silent 
dogs lurking at the letterbox. 

I commend the bill to the Parliament. 

The Presiding Officer: That concludes the 
stage 3 debate on the Control of Dogs (Scotland) 
Bill. As it is not yet time to move to the next item of 
business, I suspend the meeting until 15 minutes 
past 4. 

16:11 

Meeting suspended. 
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An Act of the Scottish Parliament to make further provision for the control of dogs; to amend the 
Dangerous Dogs Act 1991; and for connected purposes. 
 
 

Service and content of dog control notice 

1 Serving of dog control notice 

(1) If— 5 

(a) it comes to the attention of an authorised officer that a dog has, on at least one 
occasion after this section has come into force, been out of control, the officer 
may serve on the proper person a written notice (to be known as a “dog control 
notice”) requiring the person to bring and keep the dog under control, 

(b) a court makes a requirement under section 5(4) or a case is remitted under section 10 
9(3), an authorised officer is to serve such a notice (or as the case may be a further 
such notice) on the proper person. 

(2) It is immaterial, for the purposes of subsection (1)(a), that on the occasion in question 
(or as the case may be on either, any or all of those occasions) some person other than 
the proper person was in charge of the dog.  15 

(3) For the purposes of this Act, a dog is out of control if— 

(a) it is not being kept under control effectively and consistently (by whatever means) 
by the proper person, 

(b) its behaviour gives rise to— 

(i) alarm, or 20 

(ii) apprehensiveness, 

on the part of any individual, and 

(c) the individual’s alarm or apprehensiveness is, in all the circumstances, reasonable. 

(4) The apprehensiveness mentioned in subsection (3)(b)(ii) may be as to (any or all)— 

(a) the individual’s own safety, 25 

(b) the safety of some other person, or 

(c) the safety of an animal other than the dog in question. 

273



2 Control of Dogs (Scotland) Bill 
 

(5) In this Act, references to the “proper person”, in relation to any dog, are to— 

(a) its owner (or, if its owner has not attained the age of 16 years, a person who has 
parental responsibilities in relation to its owner), or 

(b) if either— 

(i) it is not apparent, after reasonable inquiry, to the authorised officer who the 5 
dog’s owner (or the person having parental responsibilities in relation to its 
owner) is, or 

(ii) it appears to the authorised officer that the circumstances are such that it 
would not be reasonable to serve a dog control notice on the dog’s owner 
(or on the person having such parental responsibilities), 10 

any person who has attained the age of 16 years and who appears to the authorised 
officer to have day-to-day charge of the dog. 

(6) In this Act references to an “authorised officer” are to an officer appointed for the 
purposes of this Act by a local authority; and each local authority must appoint at least 
one such officer. 15 

(7) In appointing any person to be such an officer a local authority are to satisfy themselves 
that the person is skilled in the control of dogs and has the capacity to instruct and 
advise others in matters relating to the control of dogs. 

(8) A dog control notice is not to relate to more than one dog. 

 
2 Content of dog control notice 20 

(1) In addition to the requirement mentioned in subsection (1) of section 1, a dog control 
notice is to require— 

(a) that the proper person (in this and the following provisions of this Act referred to 
as “P”)— 

(i) comply with the terms of the notice to the satisfaction of the local authority 25 
which has the duty of monitoring its effectiveness and enforcing it, and 

(ii) on changing name or address, notify the authority of the change in 
question, 

(b) that, within 14 days after the effective date, either— 

(i) an electronic transponder be duly implanted in the dog as a means of 30 
identifying the animal and P, or 

(ii) P satisfy the local authority (by providing such information to them as they 
may require) that such a transponder was duly implanted in the dog before 
the notice was served and already constitutes a means of identifying the 
animal and P, 35 

(c) that, on an electronic transponder being implanted by virtue of paragraph (b)(i), P  
inform the local authority that it has been implanted and by whom, and 

(d) that P or an entrusted person be present and in charge of the dog whenever it is in 
a place to which the public have access. 

(2) In paragraph (b) of subsection (1), the references to an electronic transponder being duly 40 
implanted are to its being implanted by a person who in the opinion of the local 
authority is appropriately qualified to carry out such an implant. 
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(3) In paragraph (d) of subsection (1), the reference to an entrusted person is to a person 
who— 

(a) has attained the age of 16 years, 

(b) has for the time being been entrusted by P with charge of the dog, 

(c) has been made familiar by P with the requirements of the dog control notice, and 5 

(d) is willing and able to comply with those requirements. 

(4) A dog control notice may specify other steps P is required to take, being steps which in 
the opinion of the authorised officer— 

(a) must be taken if the dog is to be brought and kept under control, or 

(b) would be conducive to its being brought and kept under control; 10 

and in specifying any such step the notice may specify a date by which it is to be taken. 

(5) Subsection (4) is subject to sections 5(6) and 9(4). 

(6) Steps specified by virtue of subsection (4) (or of subsection (6) of section 5 or 
subsection (4) of section 9) may, without prejudice to the generality of the subsection in 
question, include any or all of the following— 15 

(a) muzzling the dog whenever it is in a place to which the public have access, 

(b) keeping the dog on a lead whenever it is in such a place, 

(c) if the dog is male, neutering it, 

(d) keeping the dog away from a place, or category of places, specified in the notice, 
and 20 

(e) P, with the dog, attending and completing a course of training in the control of 
dogs (being a course which may, but need not, be specified in the notice). 

(7) The Scottish Ministers may by order— 

(a) amend any paragraph of subsection (1) or (6), 

(b) amend subsection (1) by adding a further requirement, or 25 

(c) amend subsection (6) by adding a further example of a step which might be 
specified in a dog control notice. 

(7A) In paragraph (a) of subsection (7)— 

(a) reference to “any paragraph of subsection (1) or (6)” includes reference to any 
paragraph added by virtue of paragraph (b) or (c) of subsection (7), and 30 

(b) the power to amend includes, but only in the case of a paragraph so added, the 
power to omit.    

(8) A dog control notice must include— 

(a) the date on which it is served and a statement that the notice comes into effect on 
that date,  35 

(b) the name and address of P, 

(c) a description of, and information regarding, the dog, 

(d) the reason for the authorised officer concluding that the dog has been out of 
control (including a description of the circumstances on the basis of which the 
officer has come to that conclusion), and 40 
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(e) the information that— 

(i) section 3 of this Act provides for an appeal against a dog control notice or 
against a term of such a notice, 

(ii) section 7 of this Act provides for the discharge or variation of a dog control 
notice, 5 

(iii) section 9 of this Act provides for any dog which continues to be out of 
control, and 

(iv) it is an offence under section 5 of this Act to fail to comply with a dog 
control notice.  

(9) A dog control notice may include such other matter as the local authority think fit 10 
provided the inclusion is consistent with any order under subsection (10). 

(10) The Scottish Ministers may by order prescribe a form for a dog control notice. 

(11) Different provision may be made under subsection (10) for different cases or for 
different classes of case. 

(12) The date mentioned in subsection (8)(a) is referred to in this Act as the “effective date”. 15 

 
Appeal against dog control notice 

3 Appeal against dog control notice 

(1) P may by summary application appeal to the sheriff against (either or both)— 

(a) a dog control notice served by virtue of paragraph (a) of section 1(1), 

(b) a term of such a notice; 20 

and the decision of the sheriff is final. 

(2) On any such appeal, the sheriff may on the application of P suspend the effect of the dog 
control notice, or of any term of that notice, pending a decision in the appeal. 

(3) On any such appeal, the sheriff may— 

(a) uphold or discharge the notice or term appealed against, 25 

(b) in the case of an appeal under paragraph (a) of subsection (1), decline to discharge 
the notice but discharge or vary a term of the notice, 

(c) in the case of an appeal under paragraph (b) of that subsection— 

(i) decline to discharge the term appealed against but vary it, 

(ii) whether or not the term appealed against is discharged or varied, discharge 30 
or vary any other term of the notice. 

(4) Without prejudice to the generality of subsection (3), variation of a term of the notice 
may include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of section 
2(4), 35 

(b) substituting a date for that by which a step is to be taken. 
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Monitoring and enforcing dog control notices 

4 Duty of local authority to monitor effectiveness of and to enforce dog control notice 
etc. 

(1) A local authority are— 

(a) to monitor the effectiveness of, 5 

(b) to enforce, and 

(c) to record (and may from time to time update) such information as the Scottish 
Ministers may, for the purposes of section 8, require as regards,  

any dog control notice served by an authorised officer appointed by the authority. 

(2) When a local authority update information under subsection (1)(c), they are to inform P 10 
accordingly.   

(3) A local authority are to co-operate with the police and with other local authorities in all 
matters relating to the control of dogs and arising under or by virtue of this Act, the 
Dogs Act 1906 (c.32) or the Dangerous Dogs Act 1991 (c.65). 

(4) The Scottish Ministers may, in relation to information held by a local authority by virtue 15 
of subsection (1)(c), by order— 

(a) permit the authority to share, for the purposes of this Act, that information with 
other local authorities, Scottish Ministers and the police, and 

(b) permit or require any person to be given access to that information (or to some 
part of that information) for research purposes. 20 

 
Failure to comply with dog control notice 

5 Failure to comply with dog control notice 

(1) If P fails to comply with a dog control notice, then P commits an offence and is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

(2) Where P is convicted of an offence under subsection (1), the court (either or both)— 25 

(a) may make an order disqualifying P from owning or keeping a dog during such 
period as the court thinks fit, 

(b) where the court considers that the dog in respect of which the offence was 
committed is dangerous, may make an order— 

(i) appointing a person to undertake the dog’s destruction, and 30 

(ii) requiring that it be delivered up for that purpose. 

(3) Whether or not P is so convicted, the court may discharge the dog control notice. 

(4) If the court does so, it may impose a requirement that P be subject to a further dog 
control notice, served by the local authority. 

(5) Except that subsection (4) does not apply if, in the case of a conviction, an appointment 35 
is made under subsection (2)(b)(i). 

(6) In imposing a requirement under subsection (4), the court is to direct that the further dog 
control notice include (in place of any that might be specified by virtue of section 2(4)) 
such steps, to be taken by P, as are set out in the direction. 

277



6 Control of Dogs (Scotland) Bill 
 

(7) Where P is convicted of an offence under subsection (1), then for the purposes of any 
appeal under the Criminal Procedure (Scotland) Act 1995 (c.46) an order under 
paragraph (a) or (b) of subsection (2) is to be treated as a sentence, as is— 

(a) any requirement imposed under subsection (4), and 

(b) any direction given under subsection (6). 5 

(8) Even where P is not so convicted, P may appeal to the High Court against— 

(a) any requirement so imposed, and 

(b) any direction so given. 

 
Discharge or variation of dog control notice 

6 Discharge or variation of dog control notice at instigation of local authority 10 

(1) A local authority may at their own instigation, at any time other than when an 
application under section 7 is pending— 

(a) discharge a dog control notice they are monitoring, or 

(b) on obtaining the agreement of P, amend any such dog control notice. 

(2) On a dog control notice being discharged under paragraph (a) of subsection (1), the local 15 
authority are to advise P accordingly. 

 
7 Discharge or variation of dog control notice on application of person on whom it 

was served 

(1) P may apply at any time to the local authority which has the duty of enforcing a dog 
control notice for the notice to be discharged or varied. 20 

(2) An application under subsection (1) is to contain a written statement as to the grounds 
on which the application is based. 

(3) The grounds on which an application to discharge the notice may be based are— 

(a) that the dog to which the notice relates has died, 

(b) that P no longer has day-to-day charge of the dog, 25 

(c) that the dog is no longer out of control, or 

(d) that the circumstances are otherwise such that it would be unreasonable not to 
discharge the notice. 

(4) Where the grounds on which the application is based include such grounds as are 
mentioned in paragraph (b) of subsection (3), the statement must include the name and 30 
address of the person who for the time being has day-to-day charge of the dog. 

(5) If the local authority decline to grant the application, P may by summary application 
appeal to the sheriff. 

(6) The decision of the sheriff on an appeal under subsection (5) is final. 
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Scottish dog control database 

8 Scottish dog control database 

(1) The Scottish Ministers, after consultation with local authorities in Scotland and with 
such other persons as the Scottish Ministers think appropriate, may by order provide— 

(a) for the establishment, maintenance, operation, management and control of a 5 
national database of dog control notices, and 

(b) for the appointment of a database operator (that is to say, of a person to exercise 
functions in relation to the establishment, maintenance, operation, management 
and control of that database). 

(2) Any database established under subsection (1) is to be known as the “Scottish dog 10 
control database”. 

(3) Without prejudice to the generality of subsection (1), the order may— 

(a) specify information which must or may be entered in the database, 

(b) permit or require any person to be given access to the database (or to some part of 
the database) for research purposes, 15 

(c) specify the length of time for which information so entered must or may be 
retained, 

(d) provide for the cancellation or variation of information entered in the database, 

(e) provide technical specifications for the database, 

(f) provide for the security of the database, 20 

(g) permit a local authority to disclose information for inclusion in the database, 

(h) permit a local authority to share, for the purposes of this Act, the information so 
disclosed with other local authorities, Scottish Ministers and the police, 

(i) require the submission to the database operator by a local authority of information 
as respects their area (including the form in which, and time within which, the 25 
information is to be so submitted), and 

(j) require that a local authority meet such other requirements in relation to the 
database as may be specified in the order. 

 
Dangerous or unresponsive dogs 

9 Dangerous or unresponsive dogs 30 

(1) This section applies where it appears to an authorised officer that, in relation to a dog 
which is out of control and dangerous, serving a dog control notice (or a further dog 
control notice) would be inappropriate. 

(2) The local authority may by summary application apply to the sheriff for an order— 

(a) appointing a person to undertake the dog’s destruction, and 35 

(b) requiring that it be delivered up for that purpose. 

(3) If the sheriff declines to make an order under subsection (2), the case may, if the sheriff 
thinks fit, be remitted to the local authority for a dog control notice (or a further dog 
control notice) to be served. 
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(4) In so remitting the case, the sheriff is to direct that the dog control notice include (in 
place of any that might be specified by virtue of section 2(4)) such steps, to be taken by 
P, as are set out in the direction. 

(5) Where an order is made under subsection (2) the sheriff may (under this subsection) 
make a further order disqualifying the dog’s owner from owning or keeping a dog 5 
during such period as the sheriff thinks fit. 

(6) The decision of the sheriff  principal on any appeal against— 

(a) an order under subsection (2) or (5), 

(b) a remittal under subsection (3), 

(c) a direction under subsection (4), or 10 

(d) a declinature to make such an order or remittal, 

is final. 

(7) On an appeal under subsection (6), the sheriff principal may— 

(a) uphold or discharge an order, remittal or direction appealed against, 

(b) uphold a declinature appealed against or reject that declinature and remit the case 15 
to the sheriff for an order to be made under subsection (2), 

(c) in the case of an appeal under paragraph (a) of subsection (6), decline to discharge 
the order but discharge or vary a term of the order, or 

(d) in the case of an appeal under paragraph (c) of that subsection, decline to 
discharge the direction appealed against but discharge or vary a step set out in the 20 
direction. 

(8) Without prejudice to the generality of subsection (7), variation of a term or step may 
include (either or both)— 

(a) specifying a step to be taken by P additional to any specified by virtue of 
subsection (4), 25 

(b) substituting a date for that by which a step is to be taken. 

 
10 Amendment of Dangerous Dogs Act 1991 

In section 3(1) of the Dangerous Dogs Act 1991 (c.65) (keeping dogs under proper 
control), for the words “a public place” there is substituted “any place (whether or not a 
public place)”. 30 

 
Disqualification from owning or keeping dog: further provision 

11 Disqualification from owning or keeping dog: further provision 

(1) A person who fails to comply with an order under section 5(2)(a) or 9(5) commits an 
offence and is liable on summary conviction to a fine not exceeding level 3 on the 
standard scale. 35 
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(2) Subsection (3) applies where a person has been disqualified by virtue of— 

(a) section 5(2)(a), or 

(b) section 9(5), 

from owning or keeping a dog and at least one year has elapsed since the 
disqualification was imposed. 5 

(3) The person may, in such manner as may be prescribed by rules of court, apply to the 
court which imposed the disqualification for the disqualification to be discharged. 

(4) If, on such an application by a person disqualified by virtue of section 5(2)(a), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the High Court. 10 

(5) If, on such an application by a person disqualified by virtue of section 9(5), the court 
which imposed the disqualification declines to discharge it, the disqualified person may 
appeal to the sheriff principal. 

(6) The decision of the sheriff principal on an appeal under subsection (5) is final. 

 
Guidance 15 

11A Guidance 

(1) The Scottish Ministers must issue guidance to local authorities in relation to— 

(a) the exercise by those authorities of their functions under this Act, and 

(b) the exercise by authorised officers of their functions under this Act. 

(2) The Scottish Ministers may vary or revoke guidance issued under subsection (1). 20 

(3) Local authorities and authorised officers must have regard to guidance issued under 
subsection (1) (including such guidance as varied under subsection (2)). 

 
General 

12 Interpretation 

In this Act— 25 

“authorised officer” has the meaning given by section 1(6), 

“dog control notice” has the meaning given by section 1(1), 

“effective date” has the meaning given by section 2(12), 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 30 

“proper person” has the meaning given by section 1(5) (and “P” is to be construed 
in accordance with section 2(1)(a)), and 

“summary application” has the meaning given by section 3(p) of the Sheriff 
Courts (Scotland) Act 1907 (c.51). 

 
13 Minor and consequential amendments 35 

Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect. 
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14 Repeals 

The enactments mentioned in the first column of schedule 2 to this Act are repealed to 
the extent specified in the second column of that schedule. 

 
15 Saving 

Nothing in this Act affects proceedings arising out of a dog’s being out of control on an 5 
occasion before the date on which this section comes into force. 

 
16 Orders 

(1) Any power conferred by this Act on the Scottish Ministers to make an order— 

(a) is exercisable by statutory instrument, and 

(b) may be exercised so as to make different provision for different cases or for 10 
different classes of case. 

(2) A statutory instrument containing an order under this Act is not made unless a draft of 
the statutory instrument containing the order has been laid before, and approved by a 
resolution of, the Parliament. 

(3) Except that an order under section 2(10) is subject to annulment in pursuance of a 15 
resolution of the Parliament.  

 
17 Short title and commencement 

(1) This Act may be cited as the Control of Dogs (Scotland) Act 2009. 

(2) The provisions of this Act, except this section, come into force at the end of the period 
of 9 months beginning with the date of Royal Assent. 20 
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Schedule 1—Minor and consequential amendments 
 

SCHEDULE 1 
(introduced by section 13) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

 
Dogs Act 1906 (c.32) 

1 In section 1(4) of the Dogs Act 1906 (dealing with a dog which has injured cattle or 5 
poultry or has chased sheep), for the words “section two of the Dogs Act, 1871,” there is 
substituted “section 9 of the Control of Dogs (Scotland) Act 2009”. 

 
Dangerous Dogs Act 1991 (c.65) 

2 (1) The Dangerous Dogs Act 1991 is amended in accordance with this paragraph. 

(2) In section 3 (keeping dogs under proper control)— 10 

(a) subsection (3) is repealed, 

(b) in subsection (4)— 

(i) the words “or (3)” are repealed, and 

(ii) for the words “either of those subsections” there is substituted “that 
subsection”, and 15 

(c) subsections (5) to (7) are repealed. 

(3) In section 4(1) (destruction and disqualification orders) the words “or (3)” are repealed 
in both places where they occur. 

(4) In section 4A (contingent destruction orders), in each of subsections (1)(a) and (4), the 
words “or (3)” are repealed. 20 

(5) In section 5 (seizure, entry of premises and evidence)— 

(a) in subsection (1)(c), for the word “one” there is substituted “a dog”, and 

(b) after subsection (1) there is inserted— 

“(1A) A constable may seize any dog not in a public place (whether or not a dog to 
which that section or such an order applies) which appears to him to be 25 
dangerously out of control.”. 

 

SCHEDULE 2 
(introduced by section 14) 

REPEALS 

 Enactment Extent of repeal 
 
 
 
 

 
Dogs Act 1871 (c.56) 
 
Dangerous Dogs Act 1989 (c.30) 
 

 
The whole Act. 
 
The whole Act. 
 

 

30 
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